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, CURRENT TOPICS. 





It has for a long time, been an established 
doctrine of the law governing the relations 
of the sexes, that a promise to marry is 
a valuable consideration to support a con- 
tract (Prewitt v. Wilson, U. S. S.C., 14 
Cent. L. J. 249), and now the Wisconsin 
Court, recognizing the fact that the avoid- 
ance of ma‘rimony is, in some cases at least, 
no less desirable than its consummation, has 
established the corollary that the release from 
a promise to marry is a valuable consideration 
to sustain a contract to pay money. The 
case was Snell v. Bray, and the action was 
upon such' an agreement for the sum of $3,- 
000. Such are the vicissitudes of ro- 
mantic and amorous human nature, that 
the defendant had executed an agreement 
to pay that sum of money to avoid a 
fate which he had formerly courted. 
Said the court, to the plea of want of consid- 
eration which he urged, when sued upon this 
agreement: ‘‘Certainly the release of one 
party to a valid contract by the other party 
thereto is, ordinarily, a sufficient considera- 
tion for a promise by the party released to 
pay such other a sum of money, or to do any 
other lawful act. Such a transaction amounts 
to a substitution of one contract for another, 
the consideration of the original contract be- 
ing the consideration of the substitute con- 
tract. Brown v. Everhardy 52 Wis. 205. As 
was said by Lord Denman in Stead v. Daw- 
ber, 10 Ad. & El. 57, ‘the same considera- 
tion which existed for the old agreement is 
imported into the new agreement which is 
substituted for it.’ We are not aware of any 
rule of law which takes a contract of mar- 
riage out of this general rule. A party to a 
marriage contract may recover damages of 
the other party for a breach of it. This saows 
that the cuntract has a money value, and it 
necessarily results that a release of such a 
contract is a good consideration for a promise 
by the party released to pay money for the 
release.’’ 





‘ 


Vol, 15—No. 24. 





The claim of the law to be founded on 
common sense, as applied to the relations of 
mankind to each other, sometimes receives 
confirmatory ilustration in the adjudicated 
cases. An instance of this was Crawford v. 
Davis, recently decided by the Pennsylvania 
court, in which it was held that the rule of 
law requiring a change of possession to give 
validity to a sale of personal property as 
against execution creditors, will not be so 
enforced as to defeat the fair and honest in- 
tent of the parties. The facts were as fol- 
lows: Robert Crawford, an old man, living 
upon a farm with his wife and son William, 
sold and transferred certain cattle, together 
with all the other personalty on the farm to 
said William Crawford, the latter undertaking 
to take charge of the farm, to work the same, 
and to support his father and mother. The 
arrangement was carried out by William, 
who took possession of, worked and managed 
the farm exclusively. The cattle being sub- 
sequently levied on by a judgment creditor of 
Robert Crawford, a feigned issue was framed 
between William Crawford and such judgment 
creditor to determine the question of owner- 
ship. Said the court: ‘“The general rule is,that 
a sale of personal property is not good against 
the creditors of the vendor, unless possession 
be delivered by the vendor in accordance with 
the sale. In determining the kind of posses- 
sion necessary to be given, regard must be 
had not only to the character of the property, 
but also to the nature of the transaction, the 
position of the parties and the intended use 
of the property. No such change of posses- 
sion as will defeat the fair and honest object 
of the parties is required. ‘Thus, where two 
brothers, engaged in the business of manu- 
facturing coaches, became embarrassed and 
sold their stock in trade to a third brother, 
who had been about the. establishment before 
the sale, and who went into possession, con- 
tinued the business at the same place,changed 
the sign to his own name, procured another 
book- keeper, and opened new books ; but both 
the vendors remained in his employ, each of 
them superintending a particular department 
of the work at stipulated wages, it was held 
there was not such a want of corresponding 
change of possession, as matter of law, to 
make‘the sale void against creditors of the 
vendor. Dunlap v. Bournonville, 2 Cases, 72. 
The same principle is recognized in Born v 
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Shaw, 5 Id. 288; McKibbin v. Martin, 14 P. 
F. Smith, 352 ; Evans v. Scott, 8 Norris, 136 ; 
Pearson v. Carter, 13 Id. 156. * * * * 
A change of location of the property.is not 
essentially necessary. If the purchase was 
in good faith and for a valuable considera- 
tion, followed by acts intended to transfer 
the possession as well as the title; and the 
vendee assumed such control of the property 
as to reasonably indicate a change of owner- 
ship, the delivery of possession can not, as 
matter of law, be held insufficient. The case 
should be sent to the jury to find whether the 
sale was in good faith or merely colorable.”’ 








LIMITED PARTNERSHIP. 





II. 


7. Publication of Certificate, etc.—The legal 
effect of the publication of the certificate 
provided for in the statute, is to charge the 
public with a notice of all matters contained 
in it; and persons dealing with the co-part- 
nership will not be heard to allege the contra- 
ry. Thus, where the general partners, after 
the time fixed for the termination of such co- 
partnership, continued to give and take notes 
in the name of the firm, and some of the notes 
thus given came into the hands of bona fide 
holders who were not aware that they were 
not given for debts due from the firm, it was 
held that such notes would not bind the firm, 
and should not be paid out of its assets, 
even though the special partners had, by 
their negligence in permitting the general 
partners to continue the business after the 
time limited, rendered themselves personally 
liable for their payment. } 

An error or misstatement contained in the 
published notice which is substantial and cal- 
culated to mislead, will have the same legal 
effect upon the liability of the special partner 
as an untruth in the certificate? Nor is it 
necessary, to maintain an action against the 
associates as general partners in such a case, 
for plaintiff to prove that he was actually 
misled by the mistake in the published notice. 


1 Haggerty v. Taylor, 10 Paige, 261. 

2 Argall v. Smith, 3 Denio, 435; s.c., 6 Hill, 479. 
See, also, Van Ingen v. Whitman, 62 N. Y. 513; Pfir- 
mann Vv. Henkel, 1 Bradw. 145, 

# Smith vy. Argall,6 Hill, 479. 





But a merely formal irregularity or discrep- 
ancy in the published notice will not be per- 
mitted to have such effect, provided it appears 
that there was a substantial ccmpliance 
with the requirement of the law and that 
no one was misled or in danger of being, 
misled. Thus, a mistake in the published 
certificate in the names of the partners, 
as Argale for Argall, was held not suf- 
ficient to vitiate the publication.5 And where 
the publication, by mistake, stated that the 
partnership was to begin on the 16th of No- 
vember, when it should have been October, 
it was held that, unless it appeared that the 
discrepancy was intentional, or that the note 
of the firm sued on had been executed before 
the date mentioned in the notice, the mistake 
was immaterial, and that there was a substan- 
tial compliance with the requirements of the 
statute.6 So held, too, of a certificate, the 
publication of which was delayed twenty- 
eight days after its date, as far as concerned 
persons dealing with the firm after that time.” 

8. Alteration of Certificate.—Having formed 
the co-partnership and given the world notice 
of its terms in the publication of its certifi- 
cate, the partners will not be permitted to al- 
ter them to the possible detriment of persons 
dealing with the firm. Such an alteration 
amounts to a dissolution of the firm, and if 
the business is continued after it, the mem- 
bers will be liable upon subsequent transac- 
tions as general partners. * 

A change of the firm’s place of business 
from the county in which it is registered, is 
an alteration of the terms of the certificate, 
and will render the partnership general.® So, 
also, of the addition of a member to the firm. 
This might be done without the special part- 
ner’s assent, in which case it would be ques- 
tionable whether or not he would be charged 
as a general partner.!° But if the cash paid 
as his contribution to the capital of the con- 
cern, remains with the new firm, this circum- 
stance is sufficient to charge him as a general 
partner. 


4 Pfirmann v. Henkel, 1 Bradw. 145. 

5 Bowen v. Argall, 24 Wend. 496. 

6 Madison County Bank v. Gould, 5 Hill, 311. 

7 Levy v. Lock, 47 How. Pr. 394. 

8 Lachaise v. Marks, 4 E. D. Sm. 610; Perth Amboy 
Mf’g Co. v. Condit, 21 N. J. L. 659. ° 

9 Riper v. Poppenhausen, 43 N. Y. 68. 

10 See Senger v. Kelly, 44 Pa. St. 145, 

ll Andrews y. Schott, 10 Pa. St. 47, 
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9. Withdrawal of Capital by Special Part- 
ner.—Closely connected with the foregoing 
topic of alteration of the certificate, is that 
of withdrawal of capital by the special part- 
ner, which is a certain sort of alteration. In 
most instances, it is perfectly apparent wheth- 
er or not a certain transaction amounts to a 
withdrawal of the special partner’s capital, 
but there are some cases which are not so 
plain. A sale made before the expiration of 
the period limited in the certificate, by the 
special partner of his interest in the concern 
to the general partner, for a sum greater than 
his original contribution, payment of which 
was secured by a chattel mortgage on the as- 
sets of the firm, was held to be a withdrawal 
of capital and rendered the special partner 
liable generally.12, But a mere borrowing of 
money by a limited partnership from the 
special partner for partnership purposes, 
whether made upon security or not, is not an 
alteration within the rule. 1° 

It would seem that the purchase by a lim- 
ited partnership of real property, the title of 
which is taken in the name of the special as 
well as general partner, will, if assented to or 
participated in by the special partner, amount 
to a withdrawal by him of such a proportion 
of the capital contributed as his interest in 
such real estate is worth.’* Such effect, how- 
ever, will not be attributed to the transaction 
where his name has been included in the deed 
without his knowledge or consent. In such 
case, he is not liable for the wrong done by 
his co-partners.45 For it has been held gen- 
erally, and it is in accord with the dictates of 
common sense, that a special partner can not 
be rendered liable personally as a general 
partner, except by his own acts and of viola- 
tion or omission, or by assenting tc those of 
his co-partners, when he knows, or is pre- 
sumed to know them. Consequently, an al- 
teration by the general partners in the nature 
of the business provided for in the certificate 
of co-partnership, without the knowledge of 
the special partner, will not have that effect.1® 

10. Firm Name.—The principle that the 
special partner can be rendered liable gener- 


12 Beers v. Reynolds, 12 Barb. 288; s.c., 11 N. Y. 
97. 
138 Walkenshaw V. Perzel, 4 Robt. 426; s. c., 82 How. 
Pr. 233. 

14 Madison County Bank vy. Gould, 5 Hill, 3138. 

15 Madison County Bank v. Gould, 5 Hill, 315. 

16 Singer v. Kelly, 44 Pa. St. 145. 





ally, only by his own act or omission, or his 
assent to or connivance at the actcr omission 
of his general partner, has been applied, too, 
to the violation of the provision of the stat- 
ute with reference to the firm name, by the 
addition of the words ‘‘and company; 1 
though it has been held that this requirement 
of the law must be strictly enforced, no less. 
than the others.1* But where the special part- 
ners of a firm were the brothers of the gen- 
eral partners, being named Bullock, the firm 
name ‘Bullock Bros.,’’ was held to be a com- 
pliance with the requirements of the law. 19 

11. Position of the Special Partner in the 
Event of the Firm’s Insolvency.—The situa- 
tion of the special partner, in the event of the 
insolvency of tae firm is a somewhat anomo- 
lous one, especially so if it happens that he 
has advanced money to the firm to carry on 
the business. He is at once a partner and a 
creditor; a partner, however, only to the ex- 
tent of his contribution to the firm’s capital 
stock, and a creditor whose peculiar relations 
to the firm make it just and right that 
his claims should be postponed to those of 
other creditors. The word ‘‘insolvency,’’ as. 
used in the act, means, it has been held, that 
the firm has not sufficient property and effects 
to pay all its debts.?° 

In the New York statute, passed in 1822, 
which was copied in Pennsylvania and New 
Jersey, as well as in many other of the States, 
was contained a separate section on the sub- 
ject of the position occupied by the special 
partner in the case of the insolvency of the 
firm, in the following words: ‘‘In case of the 
insolvency or bankruptcy of the partnership, 
no special partner shall, under any circum- 
stances, be allowed to claim as a creditor, 
until the claimsof all shall be satisfied.’’ 2? 
And in several New York cases??, which have 
also been followed in other States,” this rule 
was enforced. In the later case of Hayes v. 
Hayes, it was restricted to debts due di- 


17 Ward v. Newell, 42 Barb. 482; 28 How. Pr. 102. 

18 Andrews v. Schott, 10 Pa. St. 47. 

19 Vilas Bank v. Bullock, 10 Phil. 309. 

2 McArthur v. Chace, 13 Gratt. 683; Riper v. Pop- 
penhausen, 43 N. Y. 68. 

311 N. Y. R.S., 767. 

22 Mills v. Argalls, 6 Paige. 577; Hayes v. Bement, 
8 Sandf. 394; Ward v. Newell, 42 Barb. 482; s. C., 
28 How. Pr. 102; White v. Hackett, 20 N. Y. 178. 

23 McArthur v. Chace, 13 Gratt. 683; Dunning’s Ap- 
peal, 44 Pa. St. 150. 

2435 N. Y., 326. 
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rectly to the special partner. It was there 
held that the fact that the special partner was 
a general partner in another firm to which the 
insolvent limited partnership was indebted, 
would not have the effect to postpone the 
claim of such a partnership on account of the 
special partner’s interest therein. This section 
of the statute, however, was found inconsistent 
with the interests of the commercial commu- 
nity, and was abolished by legislation.» It 
never existed in Connecticut, where the word- 
ing of the statute, which was adopted in the 
same year as that of New York (1822) nei- 
ther being a copy of the other, is somewhat 
different ; ° nor in Massachusetts, where the 
statute (passed in 1835) wisely omits the pro- 
vision altogether.2’7 In the former State it 
was held that the section of the statute for- 
bidding the special partner to withdraw from 
the concern any portion of the sum contrib- 
uted by him as capital, will not, in the case of 
insolvency, be extended so as to deprive him 
of the rights of a creditor in the recovery of 
money due him by the partnership.” 

In the case of an insolvent firm, the special 
partner in which had failed altogether to pay 
his stipulated contribution to the capital of 
the concern, the court held that in addition 
to the legal consequences of such omission 
provided by statute, a proceeding in equity 
would lie to compel him to pay the sum to 
the trustee of the firm upon its insolvency, to 
be used in the payment of partnership 
debts.?9 

12. Dissolution of a Limited Partnership. 
—Although, under the provisions of the stat- 
ute, the certificate specifies in terms the pe- 
riod of the continuance of the partnership, 
still this fact does not alter the character of 
the contract as a personal one subject to be 
revoked by the death of one of the parties to 
it. Consequently, it has been held that the 
death of the special partner will effect a dis- 
solution of the purtnership, just as if it were 
a general partnership.*° Where it is desired 
to give effect to the provisions of the will of 
a deceased special partner authorizing the 
continuance of his capital in the partnership 


254N. Y. St. L., 453 See also Walkenshaw v. Per- 
zel, 4 Robt. 426. 

26 Clapp v. Lacey, 35 Conn. 465. 

27 Mass. Gen. St., ch. 55. 

28 Clapp v. Lacey, 35 Conn. 463. 

29 Robinson v. McIntosh, 3 E. D. Sm, 221. 

30 Ames v. Downing, 1 Bradf. 321. 





during the period limited, it is only practica- 
ble to do so by renewing the formalites of 
the statute making the personal representa- 
tives special partners.*1_ In Pennsylvania, 
however, there is an express provision in the 
statute on the subject, for the continuance of 
the capital of the special partner through his 
representatives for the unexpired time, or a 
sale of the interest in their discretion. *” 

Any effort to dissolve a special partnership 
by act of the parties, prior to the expiration 
of the period limited, must be made in exact 
accordance with the provisions of the statute 
for that purpose. .Thus where the special 
partner, after the publication of notice of 
dissolution, but before the actual dissolution, 
withdraw his capital from the concern, it was 
held to render him liable as a general part- 
ner.*? In such case the actual dissolution has 
been held not to take place until the comple- 
tion of the publication. 

In the case of a limited partnership, organ- 
ized for the accomplishment of a specific ob- 
ject, and in contemplation of a single trans- 
action, the accomplishment of that object 
effects a substantial dissolution of the part- 
nership, and puts an end to the control of the 
general partners over the capital contributed 
by the special partners.* 

13. Results of Failures to Comply with the 
Statute. —The liability as general partner 
which is incurred by the special partner in 
consequence of a failure to comply strictly 
with the provisions of the statute, is an abso- 
lute liability as a general partner of the con- 
cern for all of its contracts and undertakings, 
and is not lim‘ted to the period specified in 
the certificate for the existence of the part- 
nership. ®* 

Where persons have attempted to form a 
limited partnership, but have omitted some of 
the statutory requirements, such an associa- 
tion doing business will be regarded as a gen- 
eral partnership and the members liable as 
such. Such, however, is the case only where 
the partnership formed under such circum- 
stances actually enters npon the transaction 
of business. It has been held that the mere 


at Jacquin v. Buisson, 11 How. Pr. 385. 

32 Purd. Dig., 544, sec. 28. 

33 Bulkley v. Marks, 15 Abb. Pr. 454. 

#4 Fanshawe v. Lane, 16 Abb. Pr. 71. 

% Myers v. Winn, 16 Ill. 186; Bently v. White, 3 B. 
Mon. 263. 

36 Haviland v. Chace, 39 Barb. 283. 
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fact that a certificate for the formation of a 
limited partnership, as provided by the stat- 
ute, is made out and signed by the parties, 
ut is not recorded, has no tendency, in the 
absence of extrinsic evidence, to show that 
they actually entered into business as part- 
mers, to prove a general partnership.*’ 


37 Gray v. Gibson, 6 Mich. 300. 








FARMING ON SHARES. 





The courts have been called upon ina num- 
‘per of cases to pass on the question of the 
relation which exists between the owner of 
ithe land, and one who works it upon shares 
under an agreement with the owner. The 
number of times that this question has been 
presented, is evidence of the uncertainty and 
perplexity which have been supposed to prevail 
‘in relation to the matter. As the question in- 
volved is not without its importance, it may 
‘be interesting to consider the subject, and 
ascertain what the principles are which gov- 
ern in such cases. 

The cases on this subject may be classified 
under three heads, as giving rise to the rela- 
‘tionship of partners, of tenants in common, 
and of landlord and tenant. We shall con- 
sider them in this order. We mayfobserve 
in the first place, that it is settled that the 
mere fact that it is agreed,that the one shall 
furnish the land, and that the other shall oc- 
cupy and cultivate the land, dividing the 
crops in a certain proportion, will not create 
the relation of partners between the, parties 


‘so contracting. It is clear that such an 


agreement does not contain any essential ele- 
ment of a partnership, but it has been held 
that where the owner of the land was to fur- 
nish half the labor and the necessary teams, 
the other party giving his personal services to 
the supervision of the cultivation of the farm, 
the expenses of the plantation to be borne by 
them equally, and the proceeds to be equally 
divided between them, that a partnership was 
thereby created between them.? So where 


1 Donnell v. Harshe, 67 Mo. 170; Musser v. Brink, 
68 Mo. 242; Holloway v. Brinkley, 42 Ga. 226; Smith 
v. Summerlin, 48 Ga. 425; Christian v. Crocker, 25 
Ark. 330. 

2 McCrary v. Slaughter, 58 Ala. 230. 





the agreement was that one should contribute 
the land and stock for its cultivation, and 


‘that the other should contribute personal skill 


and labor, and other stock, each to furnish a 
specified proportion of the food for the ani- 
mals, and to pay equally the expenses of the 
plantation, the crops to be equally divided be- 
tween them, it was held that the contracting 
parties were partners, and not tenants in com- 
mon. The court declared that there was, 
perhaps, no question of greater difficulty and 
more embairassed by contrariety of judicial 
decision, ‘‘than to determine when a contract 
like that we are considering creates a part- 
nership inter sese, or an agency or employ- 
ment for services in the one party, or a ten- 
ancy in common of the profits or products of 
a common enterprise.’’ There being mani- 
festly a community of interest in profit and 
loss under the contract in question, the court 
determined the relation existing between them 
to be that of partners.* So in a case in 
North Carolina a similar conclusion was ar- 
rived at, where the agreement was that one 
was to furnish the outfit and the land, and 
the other was to hire the laborers and super- 
intend the farm, the former agreeing to 
provide money to carry on the business, 
half of which was to be repaid to him, the 
profits to be divided between them.* So, 
too, in a case in the Supreme Court of Geor- 
gia, where two had agreed that one should 
furnish the land and stock, the other 
the labor and the pay for it, while each 
was to pay one-half the feed of the 
stock and laborers and all other plantation 
expenses, and when the crop was made they 
were to divide the same share and share alike, 
the ruling was that as to the crop thus made, 
the parties were inter sese partners.° In an- 
other case in the same court, where a father 
and son farmed together under an agreement 
that the father was to furnish the land and the 
stock, and the provisions for the stock, while 
the son was to furnish the hands and to super- 
intend the work, the crop being equally divi- 
ded between them, it was held that so far as 
third persons were concerned, they were 
partners in the enterprise. The evidence, 
said the court, ‘‘shows that they were jointly 
interested in the profits and losses of the 


% Autrey v. Frieze, 59 Ala. 587. 
4 Reynolds v. Pool, 84 N. C. 37. 
5 Holifield v. White, 52 Ga. 567. 








466 





THE CENTRAL LAW JOURNAL. 








crop.’ Itis evident that where the agree- 
ment is of such a nature that the parties are 
to share in the profits and losses of the en- 
terprise, the courts hold that the parties are, 
as between themselves at least, partners. So, 
where there is a contract by which a laborer 
undertakes to make a crop for a given share 
of it, it is held that the contract does not cre- 
ate a partnership between the parties.?7_ Con- 
tract may create the relation of partnership ; 
one partner does not possess any power as 
such to borrow money, or to draw and in- 
dorse bills of exchange or promissory 
notes. The relation must be governed 
by the general rules of partnership, and 
one partner has not, without the consent of 
the other, any power to bind the partnership 
by any contract not connected with the part- 


nership business, and within its scope. The: 


power to borrow money, or to draw and in- 
dorse bills and notes, does not pertain to such 
a partnership any more than it does to the 
partnership of law or of medicine. Such a 
power is not necessary or appropriate to the 
business of farming. 

If we pass now to those cases which hold 
that the relation between the parties is that 
of tenants in common, we shall be compelled, 
in the same connection, to consider the third 
class of cases, holding that the relation is 
that of landlord and tenant. The cases run 
into each other, and can not be very well 
separately considered. In Stewart v. Dough- 
ty, decided as early as 1812, the New York 
Supreme Court passed on the character of 
this relation. In that case the articles of 
agreement declared that the owner of the 
land ‘rented and hired, and suffered the les- 
see to possess and enjoy the farm, and gave 
him the quiet and uninterrupted possession,’’ 
etc. It was further agreed that the owner 
was to receive one-half of the ‘crops which 
should be raised under the agreement. Mr. 
Chief Justice Kent delivered the opinion of 
the court, saying: ‘‘An interest in the soil 
passed, and the lessee would have been enti- 
tled to an action of trespass, for any unlaw- 


6 Adams v. Carter, 53 Ga. 160. 

7 Hunt v. Wing, 57 Tenn. 139, 149; Mann v. Taylor, 
52 Tenn. 267. 

8 McCrary v. Slaughter, 58 Ala. 235, citing Collyer 
on Partn., sec. 402, p. 366; Story on Partn., sec. 126; 
Lea v. Guice, 13 S. & M. 656. 

99 Johnson, 112. 


1 





7 


ful entry upon it; the proportions of the pro- 


ductions of the’farm which the tenant was: 


yearly to render, was a payment of rent in 


kind. They were not tenants in common of 


the crops and productions raised. ‘The inter- 
est and property in the crops was exclusively 
in the tenant, until he had separated and de- 
livered to the lessor his proportion.’”? But in 
1841 the same question was again raised in 
that court, and this time a contrary conclu- 
sion was reached, the case being that of Put- 
nam v. Wise.2° In this case, the words of 
demise and covenant to pay a share of the 
crop, were almost literally, and, in the opin- 
ion of the court, clearly in legal effect, the 
same as in the earlier case. The opinion was. 
announced by Mr. Justice Cowen, and there 
was no dissent. The authorities were care- 
fully considered. ‘‘It is a case in which we 
ought not to tie ourselves up to the consider- 
ation of mere words;’’ so runs the opinion. 
‘‘The substance should be looked at; and 
that, as it would be universally understood 
among farmers, is an agreement between own- 
ers and occupants, that the latter should come 
in rather as servants than tenants; each par- 
ty taking an interest as common owners in 
the crops and other products as they accrue, 
by way of compensation to the owners for the 
use of their farm, and the occupiers for their 
labor. * * * * The true test seems to 
lie in the question, whether there be any pro- 
vision, in whatever form, for dividing the spe- 
cific products of the premises. If there be, 
a tenancy in common arises, at least in such 
products as are to be divided. The occupier 
being a mere servant, it is said, can not bring 
trespass quare clausum fregit, but the owner 
only.4 His possession is that of the owner.!? 
He has no interest in the land which he can 
assign, and on his death the contract would 
be at an end.’’ 

In Caswell v. Dietrich,® decided by the 
same court in 1836, five years prior to Put- 
nam v. Wise, and twenty-four years after the 
case of Stewart v. Doughty, the court held, 
as in Putnam v. Wise, that the agreement be- 
tween the parties was not strictly a lease. 
‘There is nothing,’’ said Mr. Justice Nelson, 


10 1 Hill, 234. 

11 Hare v. Celey, Cro. Eliz. 143; Robertson v. George, 
TN. H. 306, 308. 

12 Maverick v. Lewis, 3 McCord, 211. 

1315 Wend. 379. 
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“‘which indicates that the stipulation for a 
portion of the crops was by way of rent; but 
the contrary. The shares were of the specific 
crops raised upon the farm. It is very mate- 
rial to the landlord, and no injury to the ten- 
ant, that this view of the contract should be 
maintained, unless otherwise clearly express- 
-ed, for then the landlord has an interest to 
the extent of his share in the crops. If it is 
deemed rent, the whole interest belongs tu the 
tenant until a division. Where a farm is let 
for a year upon shares, the landlord looks to 
his interest in the crops as his security, and 
‘thereby is*enabled to accommodate tenants, 
who otherwise would not be trusted for the 
rent.’’ It was held that the parties were ten- 
-ants in common of the crops, and a distinc- 
tion was taken between the case under 
-consideration and that of Stewart v. Doughty. 
In respect to this distinction, it is interesting 
to note the observation of Mr. Justice Cowen 
in Putnam v. Wise, which was as follows: 
‘‘He (Nelson, J.,) thought the case distin- 
guishable from Stewart v. Doughty, where 
the phraseology being that usual in leases, 
could not be got over by the agreement to 
pay in shares from the specific crops. With 
‘deference, I have not been able to make any 
‘substantial distinction in the phraseology. 
Independently of the fact that the render was 
confined to a share in the specific crop, it 
would, as appears to me, iu both cases, have 
-operated to make a lease.’’ Putnam v. Wise 
must be regarded as flatly overruling Stewa:t 
v. Doughty. And the former case must be 
regarded as stating the law of New York at 
ithe present time. That case has never béen 
overruled, but the courts have recognized and 
followed it in subsequent‘ cases. The last 
time the subject was considered in New York 
was in 1868, in Taylor v. Bradley.1* The 
opinion was delivered by Mr. Justice Wood- 
ruff, who was evidently dissatisfied with the 
opinion expressed in Putnam v. Wise, for he 
‘declared: ‘‘If the question were new, I 
‘should say, unhesitatingly, that each case 
ought to be chiefly governed by the language 
employed by the parties to express their in- 
tention. Nor do I perceive any legal objec- 
tion to a stipulation in a lease for the payment 
of rent in wheat or other product of the land 
lleased,’’ and more to the same effect. He, 


14 39 N. Y. 129. 





7 

nevertheless, felt bound by authority to ad- 
here to the doctrine announced in Putnam v. 
Wise, saying: ‘*Notwithstanding these sug- 
gestions, the balance of the authorities above 
cited seems to be, that, notwithstanding the 
technical terms employed, such an agreement 
does not amount toa technieal lease; that the 
relation of landlord and tenant is not contem- 
plated, and the portion of the crops reserved 
to the owner is aot rent, but compensation for 
the use of the land, while the other portion is 
compensation to the occupier, for his work, 
labor and services, etc.; and that the legal 
possession of the land is in the owner, and 
the two are tenants in common of the erop.’’ 
Other New York cases to the same effect are 
cited in the note below. 5 

A similar view of this question has been 
taken in Vermont. In Aiken v. Smith,!® de- 
cided in that State in 1849, the articles of 
agreement set forth that the said Smith 
‘‘agrees to let’’ his farm, etc., the produce to 
be divided equally. The question arose, 
whether the agreement was such as to consti- 
tute a lease of the land, and vest the whole 
interest in the crops in the lessee. The court 
declared that it doubtless gave the party of 
the second part an interest in the land, yet 
that it did not constitute a lease of the land. 
“‘No obligation rests upon Austin to pay any 
certain quantity of produce, and the right of 
Smith to demand any is contingent, and de- 
pendent upon what may be raised, be the 
same more or less. We think the parties 
could have only contemplated a common in- 
terest in the crops.’’ They were held to be 
tenants in common of the crops. 17 

In Lowe v. Miller,!® decided in the ceur 
of appeals of Virginia in 1846, the facts were 
as follows: One who was in possession of 
land to which he had no title, but which he 
was authorized to rent out for his own bene- 
fit, made a written contract to let the land for 
a year to one A, who was to board him and 
his family, work the crop and give him one- 
half of it when gathered. It was held that 
this could not be considered a lease rendering 


15 Duechard v. Wilson, 15 Barb. 595; De Mott v. 
Hagerman, 8 Oow. 220; Bradish v. Schenck, 8 Johns. 
151; Foot v. Colvin, 3 Johns. 215; Tripp v. Riley, 15 
Barb. 835; Harrower v. Cole, 19 Barb. 881. 

16 21 Vt. 172. 

17 See, also, Smith v. Doty, 1 Vt. 37; Hurd v. Dar- 
ling, 14 Vt. 214; s. C., 16 Vt. 377. 

18 3 Grattan, 205. 
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rent in kind, as the reservation of the one-half 
of the crop was not incident to the reversion, 
and consequently gave no right of distress. 
The parties were considered joint tenants of 
the crop. 

In Somers v. Joyce,?* decided in 1873, the 
agreement was that A ‘‘leased, demised and 
to farm let,’’ and that the products were to be 
divided. The opinion was by the former 
Chief Justice of the Supreme Court of Con- 
necticut, sitting as arbitrator. It was held 
that the agreement was not a lease, and that 
the parties were joint owners of the products. 
The theory that such an agreement constitu- 
ted a lease was said to be ‘‘now generally re- 
pudiated, except where the terms of the 
contract clearly indicate that the parties in- 
tend to come into the relation of mere lessor 
and lessee.’’ Another case decided in the 
Supreme Court of that State seems to be to 
the same effect. 2° 

Is there any rule of law which will prevent 
the occupant of land under an agreement 
which constitutes him a tencznt in common 
with the owner in the crops, from having as 
entire a control over the premises during the 
term as a tenant covenanting to pay a money 
rent would have? In other words, can those 
who are tenants in common of the crops stand 
to each other in the conventional relation of 
landlord and tenant? From the opinion just 
quoted it is evident that in New York the 
opinion seems to be that the relation of land- 
lord and tenant does not exist between the 
parties in such cases. This precise question 
was considered in California in 1864, in Walls 
v. Preston,”2 the opinion being announced 
by Mr. Justice Rhodes, who said: ‘‘We can 
see nothing incompatible in the tenant of the 
land under a lease, being, at the same time, 
a tenant in common of the crops, and there 
never would have been any doubt upon this 
point, had not the judges in New York, in 
passing upon questions concerning the rights 
of the parties to the possession of the crops, 
uttered dicta which seemed to determine the 
point against the occupant.’’ It was held 
that while the relation was that of landlord 
and tenant, the parties were tenants in com- 
mon of the crops. And so in Missouri in 


19 40 Conn. 592. 
20 Herskell v. Bushnell onn 
21 25 Cal., 59. 





the case of Johnson v. Hoffman,” decided im 
1873, the parties were h2ld to stand in the re- 
lation of landlord and tenant as to the land, 
but as tenants in common as to the crops.. 
‘The rights of the defendant in the crops, as. 
tenant in common, were not inconsistent with 
their relations as landlord and tenant.’ 

In Smyth v. Tankersley,”* however, decided 
in the Supreme Court of Alabama in 1852, a 
contrary view of this question was taken, al- 
though that case seems not to have fallen un- 
der the notice either of the Missouri or Cali- 
fornia court. “If this contract was a lease, 
then the whole product of the land rented be- 
longed to the lessee, until the share of the 
lessor had been separated and delivered ; 2* 
while, on the contrary, if it was only a letting 
of the land on shares, then the parties to the: 
agreement were tenants in common of the 
products to be grown and divided between 
them.’’ And the court stated the rule to be 
that a contract made with the owner of land, 
which the other party agreed to cultivate, and 
to divide the products equally with him, was 
not, technically speaking, a lease, but that a 
tenancy in common was created in the pro- 
ducts. ‘‘It is true,’’ said the court, *‘that 
the phraseology adopted is that which is usu- 
al in leases, but the substance of the agree- 
ment is to be regarded rather than the words ; 
and, in contracts of this description, the true 
test seems to be, that wherever provision is. 
made for dividing the specific products of the 
land, a tepancy in common results.’’ 

One of the most exhaustive and satisfac- 
tory discussions of this general subject that 
can be found in the books, is that contained 
in the opinion of Mr. Justice Bell ‘n Moulton 
v. Robinson,” decided in New Hampshire in 
1852. It was there held that in vase of a@ 
letting on shares the relation of landlord and 
tenant was created as to the land, while the 
parties were tenants in common of the crops, 
the part of the profits of land reserved on 
the lease not being regarded as rent, but held 
to be an exception from the grant of the 
profits ordinarily implied in a letting to hire. 
The court considered it settled that a reserva- 
tion of a part of the profits, could not be 


22 53 Mo., 504. 

2% 20 Ala., 212. 

% Stewart v. Voughty, 9 John. 108; Thompson vy. 
Mawhinny, 17 Ala. 362. 

25 27 N. H., 550. 
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regarded as rent by the books usually looked 
to as authoritative on such subjects.*° In a 
subsequent case in the same court in 1875,the 
doctrine is reasserted that the relation of 
landlord and tenant exists as to the land.*’ 

In a case decided in the Maryland Court of 
Appeals in 1846,%5 the court held the parties 
to bein the relation of landlord and tenant as 
to the land, and of tenancy in common as to 
the crops. We give in the note below other 
cases in which the parties have been held to 
stand in the relation of tenants in common 
to the crops.29 Itis held, however, that when 
the crops to be divided are to be paid distine- 
tively as rent, that then the relation is that of 
landlord and tenant.2° Andit has been held 
that in such cases the title to the crops re- 
mains exclusively in the tenant until the stip- 
ulated portion is set-off to the landlord.*1 

In a case decided in New Jersey, it was 
held that no matter what the relation between 
the parties was, whether that of landlord and 
tenant, or of tenant in common of the crops, 
the tenant could sell the crop and pass a good 
title to a bona fide purchaser.*? 

In Illinois in determining whether the relation 
is that of landlord and tenant or not,the court 
said: ‘‘In general, the question of possession 
will determine the matter. Take the case where 
the tenant moves on to the farm, and occu- 
pies and controls it exclusively, as if it were 
his for the time being, and is by the agree- 
ment so to occupy it for the year, it would be 
deemed <o be in his exclusive possession, and 
it would be held to be a lease of the farm for 
the year, although the rent was to be paid in 
a part of the crops, the amount of which was 
to be determined by the amount of the crops 
raised ; when the the tenant would be held to 
be the exclusive owner of the crop until the 


% Touchstone, p. 80; 4 Cruise Dig., 312; Comyn’s 
Landl. & Ten., 95. 
= Wentworth v. Portsmouth, etc. R. Co., 55 N. H., 

28 Terrall v. Kent, 4 Gill. 212. 

2) Betts v. Raliff, 40 Miss. 561; Doty v. Heth, 52 
Miss. 580, 585; Shields v. Kimbrough, 64 Ala. 504; 
Smith v. Rice, 56 Ala. 417; Swanner v. Swanner, 50 
Ala. 66; Williams v Cleaver, 4 Houst. (Del.) 458; Me- 
Nealy v. State, 17 Fla. 198; Bernal v. Hovious, 17 
Cal. 544; Knox v. Marshall, 19 Cal. 617. 

30 Wuils v. Preston, 25 Cal. 59, 62; .lwood v. Ruck- 
man, 19 Ill. 200; Dixon v. Niccolls, 39 Ill. 372. 

31 Dixon v. Niccolls, 39 Ill, 872; Alwood v. Ruck- 
man, 19 Ill, 200; Sargent v. Courrier, 66 Il]. 246; 
Dockham v. Parker, 9 Green|. (Me.) 127. 

32 Duremus v. Howard, 8 Zab. 890. 





stipulated rent was set off to the landlord. 
Ox the other hand, in a case where the owner 
of the farm resided upon it, and continued 
to exercise control over it as the owner, and 
allows another to cultivate a crop upon a 
part, or even the whole of it, and is to receive 
a portion of the crop as his compensation for 
the use of the land, we should not presume a 
tenancy, nor hold the person who cultivates 
it, to bein the exclusive possession of the 
portion which he cultivates, and the parties 
would be tenants in common of the crops.’’ ** 
Henry Wave RoGers. 


33 Alwood v. Ruckman, 19 Ill. 200. 








PROHIBITION — NUISANCE — ABATEMENT 
BY INJUNCTION. 


STATE v. CRAWFORD. 





Supreme Court of Kansas, October 31, 1882. 


A drinking saloon in which intoxicating liquors are 
sold repeatedly, continuously and persistently, in ut- 
ter violation and defiance of the Constitution and 
statutes of the State, and are sold to be drank onthe 
premises as a beverage, is a public nuisance; and 
this is so, not merely because of the express provisions 
of the statute declaring such places to be nuisances, 
(Sec. 13 of the Prohibitory Act of 1881,) but it is also 
so from the necessary imovlications of the statute, and 
by the direct force of the statutes, which make the 
keeping of the saloon and the consummation of each 
sale of intoxicating liquors criminal offenses; and it 
is so because of the repeated, continuous and persist- 
ent violation of the statutes. Such a nuisance may 
be ‘‘shut up and abated” under the provisions of 
said sec 18 of the Prohibitory Act of 1881. But it can 
not ordinarily be perpetually enjoined by a court of 
equity. And this want of power in a court ot equity 
is not because of the fact that the keeping of the sa- 
loon is a criminal offense, and involves the commis- 
sion of many criminal offenses, but because the stat- 
ute (said sec. 13) affords another complete and ade- 
quate remedy, 


Error from Shawnee County. 

VALENTINE, J., delivered the opinion of the 
court: 

This action was originally instituted in the dis- 
trict court of Shawnee county, Kansas, by the 
county attorney of such county, in the name of 
the State, for the purpose of perpetually enjoin- 
ing the further continuance of in illegal liquor 
saloon, in which intoxicating liquors were ille- 
gally, continuously and persistently sold, to be 
drank on the premises as a beverage. QG. N. 
Boutell, the keeper of the saloon, and Lester M. 
Crawford, the owner of the building in which the 
saloon was kept. were made parties defendant. 
Other kinds of business, not illegal, were also 
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carried on in the same building and in the same 
room; but there was no intention or desire on the 
part of the county attorney to interfere with or 
disturb any of these other kinds of business. 

It must be admitted that this is a novel pro- 
ceeding,—so novel as to startle old and exper- 
ienced practitioners ;—and yet, if it were ascer- 
tained, after a careful examination of all its 
elements, to be founded in reason and justice, and 
to come within the acknowledged principles of 
long established equity jurisprudence, it should 
not be dismissed unceremonlously, or denied a 
respectful hearing, simply because of its unques- 
tioned and admitted novelty. Valid and legiti- 
mate remedies often lie dormant for years, simply 
because no fair opportunity is presented to put 
them in operation. There has probably never 
‘been a prosecution in this State for putting a dead 
‘animal in a well, or for allowing a candle-factory 
to become unclear; and yet, there can be no 
question as to the criminality of such acts, or the 
remedy for their suppression. Comp. Laws of 
1879, p. 374, secs. 316, 318. 

Probably a sufficient reason why this proceed- 
“ing is novel, is, that no fair opportunity has ever 
before existed for putting such a proceeding into 
operation. No such state of affairs as now exists 
has ever before existed in Kansas. Such vast num- 
bers of illegal drinking saloons as now exist were 
never before known in Kansas. During the last 
year, 1n several of the great centers of population 
in this State, numerous illegal drinking saioons 
have been openly and publicly operated in utter 
defiance of the Constitution and the statutes of 
the State; and counsel for plaintiff say, in sub- 
stance, in their brief, that thee is no other ade- 
quate remedy than this for their suppression. 
Under the old laws, as they existed prior to the 
passage of the present prohibitory law, in com- 
munities where public sentiment was sufficiently 
strong (and that was in a very large proportion 
of the State), no drinking saloons of any kind, 
legal or illegal, were allowed to exist; and in 
communities where public sentiment was not 
sufficiently strong to suppress and prohibit all 
drinking saloons, a few saloons were licensed and 
regulated by law, and no illegal saloons were tol- 
erated. Hence, under the old laws, as they 
existed prior to the passage of the present pro- 
hibitory law, there was no fair opportunity for 
courts of equity to reach out to enjoin or suppress 
illegal drinking saloons. It is, perhaps, true that 
prior to the passage of the present prohibitory 
law, and under the old laws, intoxicating liquors 
were occasionally sold in violation of law; and it 
is perhaps also true, that upon the frontiers, where 
no laws were rigidly enforced, a few illegal 
drinking saloons obtained a temporary but preca- 
rious existence; but these apparent exceptions to 
the general proposition that no fair opportunity 
was presented to courts of equity under the old 
laws to suppress illegal drinking saloons, do not, 
in any essential particular, constitute any real ex- 
ception to the truth of such general proposition; 








for courts of equity never reach out to suppress or 
enjoin things which have already occurred; and 
do not, as a rule, reach out to suppress or enjoin 
things which necessarily can have only a tempo- 
rary existence; and on the frontiers, no laws of 
any kind have ever been rigidly enforced. 

It has been suggested, however, that this pro- 
ceeding is novel simply for the reason that no 
lawyer of any eminence or otherwise, has ever 
before supposed that courts of equity had juris- 
diction,under similar circumstances,to suppress or 
restrain illegal drinking saloons by the mere rem- 
edy ofinjunction. We shall] not stop to consider this 
suggestion now, but will consider the same fur- 
ther on in this opinion, when we come to consider 
the question whether or not, any other plain and 
adequate remedy exists for the suppression of il- 
legal drinking saloons. 

We shall now proceed to consider the question 
whether this proceeding is founded upon any well 
recognized principles of equity jurisprudence. 
That courts of equity wi.] sometimes restrain 
nuisances, we suppose -all will admit. But the 
further questions arise: are illegal drinking sa- 
loons nuisances? And if they are, then are they 
the kind of nuisances which courts of equity will, 
under any circumstances, take jurisdiction of and 
enjoin? And,if they are the kind of nuisances 
which courts of equity will, under any circum- 
stances, take jurisdiction of and enjoin, then what 
are the circumstances? Will courts of equity take 
jurisdiction of and enjoin ordinary illegal drink- 
ing saloens, notwithstanding the various remedies 
given by statute for their suppression and extir- 
pation, and for the punishment of all offenders 
who may have any connection with them, and 
where no peculiar circumstances exist, or sur- 
round the particular case, which might render the 
statutory remedies abortive or inadequate? 

That illegal drinking saloons are nuisances, we 
suppose all will admit; for our statute laws, al- 
most ever since Kansas has had any existence, 
have declared them to be such. As far back as 
February, 1859, the legislature of the then Terri- 
tory of Kansas enacted that they were nuisances. 
Section 7 of the ram Shop Act of February 11, 
1859, reads as follows: ‘*That all places where in- 
toxicating liquors are sold, in violation of this 
act, shall be taken, held and declared to be com- 
mon nuisances, and all rooms, taverns, eating- 
houses, bazaars, restaurants, groceries, coffee- 
houses, cellars, or other places of public resort, 
where intoxicating liquors are sold in violation of 
this act, shall be shut up and abated as public 
nuisances.’’ Jaws of Kansas of 1859, p. 555. 

This section of the statute remained the law 
until 1868, when it was re-enacted verbatim, and 
continued the law down to the passage of the 
prohibitory law of 1881, when it was substantial- 
ly re-enacted, though in different language. {t 
now reads as follows: ‘All places where intoxi- 
eating liquors are manufactured, sold, bartered or 
given away, in violation of any of the provisions 
of this act, or where intoxicating liquors are kept 
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for sale, barter or use in violation of this act, are 
hereby to be common nuisances; and, upon the 
judgment of any court having jurisdiction, find- 
ing such place to be a nuisance under this sec- 
tion, the sheriff, his deputy, or under-sheriff, or 
any constable of the proper county, or marshal of 
any city where the same is located, shail be di- 
rected to shut up and abate such place, and the 
owner and keeper thereof shall, upon conviction, 
be adjudged guilty of maintaining a common 
nuisance, and shall be punished by a fine not less 
than $100 nor more than $500, or by imprison- 
ment in the county jail not less than sixty days 
nor more than ninety days, or by both such fine 
and imprisonment.”’ Laws of 1881, p. 240, sec. 13. 

But aside from the express terms of the statutes 
declaring illegal drinking saloons to be nuisances, 
are they not nuisances from the necessary impli- 
cations of the statutes? It may be true that, 
aside from the express terms of the statutes, many 
places where intoxicating liquors are sometimes 
illegally sold,but sold only occasionallyor incident- 
ally to some other business, as in drug stores, for 
instance, and many places even where they are so 
sold, with the unquestioned understanding that 
they are to be drank on the premises where sold, 
are not necessarily nuisances. But such places are 
not the kind of cases which we are now consider- 
ing. The places which we are now considering 
are illegal drinking saloons, where intoxicating 
liquors are sold, not only illegally and not merely 
occasionally or incidentally, but are sold openly, 
publicly, repeatedly, continuously, persistently, 
and in direct defiance of the Constitution and 
statutes of the State. This, we think, makes them 
nuisances by the necessary implications of the 
statutes, and by the necessary but indirect force 
of the statutes. The repeated, continuous and 
persistent violations of the statutes is what makes 
them nuisances, independent of the express 
terms of the statute declaring them to be such. 
Indeed, we would think that every place where a 





tinuously, persistently and intentionally violated. | 
is a public nuisance. Smith vy. Commonwealth, 6 
B. Mon. 23; Wilson v. Commenwealth, 12 B. | 
Mon. 3, 6; Meyer v. State, 43 N. J. Law (13 | 
Vroom.), 145, 157, 158, and authorities there 
cited; State v. Ellar.1 Dev. (N.C. Law), 267; 
State v. Paul, 5 R. I. 192, 193; State v. Fagan, 22 
La. An. 246, 247; Attorney-General v. R. Cos., | 
35 Wis. 425; Commonwealth v. E. & N. E.R. 
Co., 27 Pa. St. 239; People v. Third Av. R. Co., 
45 Barb. 63; The Queen v. Fuxby, 6 Modern, 213; 
The King v. Greggory,5 Barn. & Ad. 555; At- 
torney-General v. Cockermouth Local Board, 18 
L. Rep., Equity Cas., 172, 176, 179; The United 
States v. Prout, 1} Cranch C. C. 203; United 
States v. Coulter, Ib. 203; United states v. Lind- 





say, Ib. 245. 

Probably, even independeut of the statutes and 
of the Conscitution, all saloons where intoxicating | 
liquors are sold to be drank On the premises as a 
beverage, ought to be considered as nuisances. 





Under the present laws, they must be so consid- 
ered; and under all laws, they probably ought to 
be so considered, though where they are legal- 
ized the courts can not so declare. Probably no 
greater source of crime and sorrow has ever ex- 
isted than social drinking salogns. Secial drink- 
ing is the evil of evils. It has probably caused 
more drunkenness and has made more drunkards 
than all other causes combined; and drunkenness 
is a pernicious source of all kinds of crime and 
sorrow. Itis a Pandora’s box, sending forth in- 
numerable ills and woes; shame and disgrace; 
indigence, poverty and want; social happiness 
destroyed; domestic broils and bickerings en- 
gendered; social ties sundered; homes made 
desolate; families scattered; heart-rending part- 


- ings; sin, crime and untold sorrows; not even 


hope left, but everything lost; an everlasting 
farewell to all true happiness, and to all the nobler 
aspirations rightfully belonging to every true and 
virtuous human bei’ g. If all drinking saloons 
and all social drinking establishments were utter- 
ly overthrown and destroyed, all sales and uses of 
intoxicating liquors at other places might proba- 
bly be left comparatively free, with but little dan- 
ger to the general welfare of society. . If these 
views with respect to the natural and ordinary 
consequences of drinking saloons are correct,then 
there are certainly very strong reasons for consid- 
ering all drinking saloons as public nuisances. 
But of course, courts of justice can declare only 
such saloons nuisances as are illegal. 

But the question still remains: Are illegal 
drinking saloons the kinds of nuisances which 
courts of equity will enjoin? Perhaps it would 
be proper here tu state, before proceeding further, 
that courts of equity never attempt to enjoin past 
occurrences, or already consummated wrongs, but 
only such crimes and wrongs as may be fairly 
expected to oecur in the future, unless enjoined. 
Neither do courts of equity attempt to enjoin all 
anticipated crimes or wrongs; but only such as 
would be likely to be permanent in their charac- 
ter, existence or effects; such only as would be 
materially and peculiarly injurious, if not en- 
joined; and such only for which no other ade- 
quate remedy is given. For these reasons, courts 
of equity have seldom, if ever, attempted to en- 
jein the anticipated commission of single crimes 
or single public wrongs, and have seldom, if ever, 
attempted to enjoin even the anticipated commis- 
sion of aggregated crimes or aggravated public 
wrongs, unless these aggregated crimes or wrongs 
amounted in the aggregate to a nuisance. But 
courts of equity will not even enjoin all nuisances. 
Generally they will enjoin only such nuisances as 
appear to be permanent in their character or ef- 
fects, or such as are likely to be of long duration 
in the future, either in existence or effects, or 
such as are likely to be of long duration in the 
future, either in existence or effects; and such 
only as would produce irreparable injury to the 
party asking for the injunction unless enjoined, 
and such for which no other adequate remedy ex- 
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ists. And the public can obtain an injunction to 
restrain a nuisance only when the nuisance is in- 
jurous to the public. 

Two principal objections are urged against en- 
joining the preseny liquor saioon: 1. The keep- 
ing of the same is a criminal offense. 2. Another 
plain and adequate remedy is afforded by the 
statute. 

As to the first of the above mentioned objec- 
tions, we would say that while it is unquestiona- 
bly true that the keeping of the saloon in question 
isacriminal offense, and its operation involves 
the commission of many criminal offenses, yet we 
can not think that these facts can possibly take 
away any of the jurisdiction which courts ot equity 
might otherwise exercise. It would seem to us 
that all sound reason and the great weight of au- 
thority are against the objection. 2 Daniel’s 
Chancery, chap. 36, sec. 1, p. 1636; 2 Story’s 
Equity Jurisprudence, sec. 923, et seq.; Adam’s 
Equity, p. 427, (211); People v. City of East St. 
Louis, 10 Ill. 351, 367; Minke v. Hopeman, 87 
Ill. 450, 453, 454; Attorney-general v. New Jersey 
R. Co., 2 Green’s Chancery (N. J.), 136, 140; 
Mayor of- Columbus v. Jaques, 30 Ga. 506, 512, 
513; State v. Mayor of Mobile. 5 Port. (Ala.) 280, 
307, et seq.; Citizens of Raleigh v. Hunter, 1 Dev. 
Equity (N. C.), 12; District-attorney v. L. & B. 
R. Co., 16 Gray (Mass.), 245; Hamilton v. Whit- 
ridge, 11 Md. 129; Sparhawk v. Union Pacific R. 
Co., 54 Pa. St. 401, 404, et seq.; Attorney- general 
v. C. & N. W. Ry. Co., 35 Wis. 425, 449, 450. 

On the other side of this question, see the fol- 
lowing cases: Sparhawk v. Union*Pacific R. Co., 
54 Pa. St. 401; Attorney-general v. Utica Ins. 
Co., 2 Johnson’s Chancery, 371, 375. et seq. 

In the case last cited, Chancellor Kent seems to 
express an opinion, among others, that courts of 
equity do not have jurisdiction to restrain the 
commission vf nui-ances or other acts which are 
at the same time criminal offenses. Now, with 
all due deference to the vast learning and the 
eminent ability of the great Chancellor, and with 
all proper veneration for his memory and his 
name, we can not follow this decision to its full 
and entire extent; for, unquestionably, the great 
weight of authority, as well as of reason, is 
against the doctrine seemingly enunciated there- 
in. We think that courts of equity certainly have 
jurisdiction to enjoin public nuisances, alchough 
such nuisances, and all their constituent facts, 
may at the same time be public offenses. Indeed, 
the fact that public nuisances, with all their eon- 
stituent facts, are public offenses, 1s a very 
strong reason why courts of equity should take 
jurisdiction of such nuisances and suppress and 
enjoin them; provided, of course, that no other 
adequate remedy exists. Indeed, at common law, 
all public puisances were public offenses; and if 
the proposition is sound, that no nuisances can be 
enjoined, except such as are not public offenses, 
then, where the common law has full force, no 
public nuisance could ever be enjoined. ‘This, we 
think, will not be insisted upon in its entirety, 





even by the defendants in error. A single of- 
fense. or several isolated offenses, may not con- 
stitute a nuisance, and may not, for any reason, 
be enjoined or enjoinable; but when the offense 
is repeated continuously and persistently, without 
any immediate prospect of a final termination, the 
aggregate of such offenses will finally become, 
and will constitute, a public nuisance, which may 
be enjoined by the public, unless some other ade- 
quate remedy is given for its complete suppression 
and extirpation. 

The next question te be considered is, whether 
any Other adequate remedy than injunction exists 
for the suppression ot such nuisances as illegal 
drinking saloons. The statutes of Kansas make 
all sales of intoxicating liquors, except for med- 
ical, scientific and mechanical purposes, criminal 
offenses; and even sales of intoxicating liquors 
for medical, scientific and mechanical purposes 
are criminal offenses, unless such sales are made 
by the original manufacturers or by druggists; 
and they are even then criminal offenses, unless 
the original manufacturers or druggists have first 
obtained permits therefor from the probate judge; 
and even then manufacturers and druggists are 
very much restricted in their sales. Druggists 
can sell only upon affidavits or prescriptions show- 
ing for what purpose the liquors are to be used. 
Laws of 1881, p. 230, et seg. Section 13 of the 
prohibitory act, declares that‘all places where 
intoxicating liquors are manufactured or sold, 
or kept for sale, in violation of law, are com- 
mon nuisances; and provides that the owner 
or keeper of any one of such places shall be 
considered guilty of a criminal offense, and 
be liable to fine and imprisonment. It may be 
conceded that thus far the statutes do not furnish 
any adequate remedy for the suppression of il- 
legal drinking saloons; for they provide only for 
punishing offenses after they have been com- 
mitted, and do not provide any direct means for 


preventing future or anticipated offenses, asan | 


injunctton issued in such a case would necessarily 
do. Such a remedy—that is, punishment to be 
inflicted upon wrongdoers after they have com- 
mitted the offenses—is often held to be a com- 
plete, adequate and sufficient remedy; but some- 
times it is held not to be a sufficient remedy. But 
said section 13 also makes further provisions. It 
also provides wiih reference toevery place where 
intoxicatiug liquors are manufactured or sold or 
kept for sale in violation of the law. ‘That ‘‘upon 
the judgment of any court having juris*iction, 
finding «uch place to be a nuisance under this sec- 
tion. The sheriff, depu'y, or under sheriff, or the 
constable of the proper county, or marshal of any 
city where the same is located, shall be direeted to 
shut up and abate such plage.”” Now, is not this 
a plain and adequute remedy for ‘he prevention of 
all anticipated violations of the law in keeping an 
illegal drinking saloon? A saloon, after it had been 
“shut up and abated,"’ certainly has as little power 
to do harm as a saloon which has been enjoined. 
Besides,is not the re medy under the statute for the 
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suppression of the illegal traffic in intoxicating 
liquors a much more extensive and comprehens- 
ive remedy than even injunction? Injunction, as 
we have before stated, does not attempt to re- 
strain the commission of, or to interfere with, past 
offenses, or past wrongs, nor even to restrain the 
commission of, or to interfere with all anticipated 
offenses or anticipated wrongs. There are many 
illegal sales of “intoxicating liquors, as we have 
before stated, which it will not attempt to re- 
strain. There are even many nuisances which it 
will not attempt to restrain, but under section 13 
we have aremedy that will prevent not only ev- 
ery anticipated illegal sale of intoxicating liquors, 
whether such liquors are kept for sale in a saloon 
or in a drug store or elsewhere, and whether they 
are sold openly, publicly ,repeatedly, continuously 
or persistently or not,or are sold only once, or oc- 
casionally, with long intervals of time between 
sales, and as privately and secretly as the nature 
of the case will permit. But we also have a rem- 
edy that will prevent every illegal keeping of such 
liquors for sale, and every illegal manufacture 
thereor, and the guilty party may be punished by 
fine and imprisonment. Now, this is certainly 
much more than will be done under any circum- 
stances, by the mere remedy of injunction. Mr. 
High, in his work on Injunctions, uses the follow- 
ing language: ‘Sec. 745. Notwithstanding the 
well established jurisdiction of equity to enjoin 
the erection of nuisances, and the fact that in 
some cases the relief is even extended to the 
abatement of the nuisanee, the existence of a 
legal remedy will be held sufficient ground for 
withholding an injunction. Thus, when a full and 
complete remedy is provided by a statute author- 
izing courts of law to give judgment of abatement 
in actions for damages incurred by private nui- 
sances, a court of equity may refuse to entertain 
an action to enjoin and abate such a nuisance. 
So when a summary remedy is provided by stat- 
ute for the abatement by the municipal authoritieé 
of cities of all nuisances, public or private, a 
court of equity may properly refuse to interfere 
by injunction, when no obstacle is shown in the 
way of proceedings at law, and it may be said 
gen: rally that the aid of an injunction will not be 
extended for the prevention of a nuisance when 
it does not satisfactorily appear that the verson 
aggreved is without adequate remedy at law.” 
1 High Injune,, sec. 745. 

It will be seen from the above quotation from 
Mr. High that he thinks that abatement is a more 
exte sive remedy than injunction. After speak- 
ing © the jurisdiction of courts of equity to en- 
join. he says, ‘that in some cases the relief is even 
ext: nded to the abatement of the nuisance.”’ 
See »lso in this connection the folfowing authori- 
ties: Wood on Nuisances, sec. 780; Remington v. 
Fo-t: r, 42 Wis. 608; Powell v. Foster, 59 Ga. 790; 
Park r v. W. L. C. & W. Co,, 67 U.S. (2 Black) 
545; Attorney-Generul v, Utica Ins, Co.,2 Johns. 
Ju. 371, 378, et seq. 

It must be remembered that the statute does not 








give the remedy or injanction to restrain illegat 
drinking saloons or to restrain public nuisances of 
any kind. The jurisdiction to grant injune- 
tions 1n such cases is simply assumed by courts of 
equity where no other adequate remedy exists. 
Hence, where the legislature, after making the 
thing illegal, and after creating it a nuisance, then 
gives some other adequate remedy therefor,courts 
of equity will not assume such jurisdiction, and 
will not furnish to litigants the extraordinary 
remedy of injunction. 

The following suggestions were made by the 
court below in delivering the opinion in this case. 
These suggestions have reference principally to 
the proper construction or interpretation to be 
given to said section 13. The suggestions are as 
fullows: 

“This is not a new statute. In 1859, the legis- 
lature declared that all places where intoxicating 
liquors are sold in violation of law, shall be taken, 
held and declared to be common nuisances, and 
shall be shut up and abated as public nuisances. 
This provision has been on the statute book for 
twenty-three years. During all that time an 
earnest warfare has been carried on against the 
illegal sale of intoxicating liquor. It is hardly 
complimentary to members of the bar who have 
been engaged earnestly in that contest, that they 
failed to perceive that under that statute they 
could apply to a court of chancery for a remedy 


for this great and acknowledged evil.”’ 
* 


* * taal * * * * * * 


‘The safest way to construe a law is to assume 
that the legislature knew what It was doing when 
it enacted it. When it declared that the keeping 
of a place where intoxicating liquors are sold in 
violation of law should be regarded as a common 
nuisance, and provided that upon the conviction 
of the keeper, the executive officer of the court 
should be directed to shut up and abate the place, 
it seems as if they provided for an’ efficient, 
prompt and exclusive method, not only to punish 
the offender, but to prevent the repetition of the 
offense by the same person in the same locality. 
Similar provisions exist in the statutes of many 
other States, and yet this is the first instance in 
which an injunction has been applied for under 
such a law. Under some other penal statutes ap- 
plication has been made, but it is believed that it 
has been uniformly demed. If thereis an excep- 
tion, it is believed to have been in cases where 
public corporations—the creatures of the legisla- 
ture—have exceeded the powers granted to them. 

‘It seems to be the theory of the law that when 
a full and legal remedy is provided by statute, 
authorizing judgment of abatement in courts of 
law, no injunction will be granted.” 

With reference to the suggestion that this is the 
first time that an injunction has ever been applied 
for the purpose of perpetually enjoining an illegal 
drinking saloon, and that the application should, 
therefore, be looked upon with disfavor, we think 
it may be answered, so far as this State is econ- 
cerned, as heretofore suggested, that up to the 
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time of the passage of the prohibitory law in 1881, 
illegal drinking saloons were extremely rare in 
Kansas: and that, therefore, there was but little 
opportunity in this State to make such an applica- 
tion. Perhaps, however, a few illegal drinking 
saloons may have existed prior to the passage of 
such law; and, undoubtedly, a large number of il- 
legal drinking saloons actually did exist after its 
passage, and prior to the commencement of this 
action; hence, to the extent that illegal drinking 
saloons existed in Kansas from 1859 when they 
were first declared by statute to be public nul- 
sances, and to be subject to be “shut up and 
abated,’ down to the time when this action was 
commenced in May, 1882. The suggestion that 
this isa novel proceeding, and, consequently, to 
be looked upon with disfavor, has force. 

It would seem that one of the main objects of 
the prosecution in instituting this proceeding in a 
court of equity, in contradistinction to a court of 
law, is to obtain a judicial determination enunci- 
ating the doctrine that an adequate remedy exists 
and will be exercised in equity and by injunction, 
for the suppression of all illegal traffic in intoxi- 
cating liquors, independent of juries and of the 
jury system. It is not to avoid judges that this ac- 
tion was commenced, for the same judge that ad- 
ministers law in this State also administers 
equity. In this State law and equity are blended, 
so far as they can be blended, and both are ad- 
ministered by the same court. It would seem 
that the prosecution has a very great distrust of 
juries, and would wish wholly to ignore them in 
all prosecutions for the suppression of the illegal 
traffic in intoxicating liquors) Juries may not be 
perfect, but we can hardly ignore them until our 
entire system for the administration of justice is 
wholly revolutionized and changed. It has often 
been said that juries are the palladium of all our 
rights and liberties,and the value of juries is rec- 
ognized by courts of equity as well as by courts of 
law. In many States of this Union courts of 
equity will utterly refuse to take jurisdiction in 
eases of nuisance, until the plaintiff’s right has 
first been established ina court of law. This is 
presumably for the reason that the questions of 
fact should be first determined by a court of law 
with a jury. And courts of equity in their discre- 
tion often submit questions of fact toa jury for 
their consideration and determination. In Kan- 
sas, a court of equity, in a proper case, will un- 
doubtedly take jurisdiction of a nuisance, al- 
though the plaintiff's right has not yet been es- 
tablished in any other court. Suteven in Kansas 
we would think that where the facts are extremely 
doubtful, or are difficult to be ascertained, a court 
of equity in its discretiou would not grant relief 
aintil all the questions of fact had first been sub- 
mitted toa jury and been determined by them. 
And if this be so, then but little can be gained by 
commencing prosecutions for the suppression of 
nuisances or of illegal drinking saloons in a court 
of equity, rather than in a court of law. 

We think the statutory remedy of abatement is 





ordinarily a sufficient remedy for the suppression 
of illegal drinking saloons, and that it and the 
other remedies furnished by statute are really the 
only remedies which should ordinarily be re- 
sorted to. Of course, instances might be found 
where the statutory remedy of abatement might 
not be sufficient. The place to be suppressed, for 
instance, might be not merely an illegal drinking 
saloon, but it might in fact be a combination of 
various kinds of illegal employments and transac- 
tions. It might, in connection with the illegal 
sale of intoxicating liquor, be a gambling house, 
or a bawdy house, or a place where other illegal 
and disorderly practices might also be carried on 
and indulged in. Now the statutory remedy of 
abatement reaches only to the suppression of the 
illegal manufacture and sale, and keeping for sale, 
of intoxicating liquors; and hence the abatement 
of those things only might not be a complete and 
adequate remedy for the whole combination of il- 
legal and disorderly things which might be car- 
ried on in the same building. Other cases might 
be supposed wherein the statutory remedy of 
abatement might not be sufficient, and where- 
ever it is not sufficient, wherever it and all 
other remedies furnished by the statutes are 
not complete and adequate, then injunction 
may be resorted to for the purpose of furnishing a 
complete and adequate remedy. We should not 
assume, however, that the statutory remedies are 
not sufficient for any ordinary case, The legisla- 
ture have attempted to furnish adequate remedies, 
and it certainly would not be modest in us to de- 
clare that they have not done so until after a fair 
trial of their remedies has been had and such 
remedies found to be insufficient. We should give 
to the legislature credit for possessing wisdom 
enough to provide for all ordinary cases; and we 
should always hold the express remedies given by 
the legislature to be sufficient until after a fair 
trial,and until after they were found to be insufli- 
cient except, perhaps, 1n a few extraordinary and 
unanticipated cases, where the express remedies 
provided for by the legislature might be found to 
be insufficient. There does not appear to be any 
necessity for any remedy in the present case ex- 
cept the statutory remedies. There does not ap- 
pear to be any necessity for an injunction. The 
court below so found, and we think correctly. If 
the saloon in controversy had been “shut up and 
abated,’’ under the statute, it would in all proba- 
bility have remained ‘‘shut up and abated.’’ In- 
deed, we know from information received outside 
of the record that it has been closed for some 
time. This knowledge, however, can have no in- 
fluence in the decision of this court. 

We can not say that the court below erred in re- 
fasing the injunction in this case, and, therefore, 
the judgment of the court below in that case, and 
also the judgment and order of the court below 
in the case of the same title numbered 2672, will 
be affirmed. 

All the justices concurring. 


—_——“-_»—— -—— -—— 





rai! 
nic 


sho 
tra’ 
con 
but 
neg 
dut 
fen 


for 
cou 


age 
was 
rest 
plai 
oth 
imn 
brie 
fifte 
abo 
con: 
gre: 
had 
fore 
atte 
erth 
Hok 
gard 
that 
said. 
ure 
wen 
the « 
ploy 
a tra 
by w 
proa 
clear 
for t) 
track 
accic 
was | 
more 
to ap 
that 
whis 
reacl 
of a: 
one Vv 
the a 
ing t 





‘ir 


‘ir 


0 
re, 
nd 


ill 





THE CENTRAL LAW JOURNAL. | 475 








NEGLIGENCE — PROVINCE OF JURY—DI- 
RECTING A VERDICT. 





POWELL v. MISSOURI PACIFIC RY. CO. 





Supreme Court of Missouri, November 20, 1882. 


1. In an action for negligently causing death bya 
railroad train, held, that aside from statutory or mu- 
nicipal regulation, no rate of speed is negligent per se. 

2. Where the evidence introduced by the plaintiff 
shows that although the defendant was running its 
trains at a negligent rate of speed, still there was no 
connection between the rate of speed and the accident, 
but that the injury was caused by the forgetful and 
neglectful state of the deceased at the time, it is the 
duty of the trial court to direct a verdict for the de- 
fendant. 


Appeal from Johnson Circuit Court. 

Thomas J. Portis, for appellant; John F. Phillips, 
for respondent. 

SHERWOOD, C. J., delivered the opinion of the 
court: 

The plaintiffs bring this action under the dam- 
age act, because of the death of their son, who 
was fatally injured by the defendant’s cars. _We 
rest our decision upen the evidence introduced by 
plaintiffs themselves in this cause, waiving all 
Other questions whatsoever, as being altogether 
immaterial. That evidence, in substance and in 
brief, discloses that the son was a lad between 
fifteen and sixteen years of age, accustomed to go 
about the cars, to transact business there with the 
consent of his father, with whom he had been a 
great deal on the cars, shipping stock, and who 
had often warned him for three or four years be- 
fore the occurrence of the accident, of the dangers 
attendant oa proximity to the cars, but who nev- 
ertheless permitted him to go about the town of 
Holden, and the streets and depot, anywhere, re- 
garding him as competent to take care of himself; 
that the son, in consequence of the facts afore- 
said, was acquainted with the arrival and depart- 
ure of the trains; that on the fatal evening he 
went down to the train’ to get newspapers from 
the express car of Metzler & Sinith, in whose em- 
ploy he then was, by his father’s permission; that 
a train of cars coming from the west, such as that 
by which the son was killed, could be seen ap- 
proaching for a mile or more when the track was 
clear, and that the track had to be clear in order 
for the train from the west to comein on the main 
track, its customary one, and the one on which the 
accident occurred; that the east end of the switch 
was distant from the street crossing 200 yards or 
more; that the train in questien, No.4, was heard 
to approach, the impression of one witness being 
that it gave the customary signal, or station 
whistle, which was heard before he saw the train 
reach the west end of the switch, about a quarter 
of a mile distant; that the boy was not seen by 
one witness, who was within afew feet of where 
the accident occurred, and watched the approach- 
ing train when he first looked; that he looked in 





another direction for a very short space of time, 
standing in between the tracks, and then saw the 
boy whom he had not seen before in between the 
middle and iaain tracks,a space of nineor ten feet. 
just at the instant he was struck by No. 4; that 
whether the boy was in motion couid not be told; 
that the boy was seen by another witness on the 
street crossing on the matin track looking towards 
the South but a second before he was struck, hav- 
ing been left by his companion only a tew mo- 
ments before, standing in between the middle and 
main tracks, a place of perfect safety; that short, 
sharp danger whistles were heard just before the 
train causing the injury came in at the street 
crossing, and that the speed at which the train 
was running was variously estimated at from six 
to eight and ten miles per hour. 

Upon these facts thus briefly recited the de- 
fendant asked an instruction to the effect that the- 
plaintiffs could not recover. 

We have no hesitation in saying that such an 
instruction should have been given. Mueh has 
been said about the ‘rate of speed at which the 
train was run. Aside from statutory or munici- 
pal regulations no rate of speed is negligent per 
se. Maher v. Railroad, 64 Mo. 267; Bell v. Rail- 
road, 72 Mo.50; Wallace v. Railroad, 74 Mo. 594.. 

But granting that the rate of speed was some- 
what greater than customary, still there is noth- 
ing to show it to have been a reckless or wanton 
rate of speed, or granting so much as that, that 
there was any necessary connection between such 
a rate of speed and the injury inflicted. From al) 
that can be gathered from the most liberal infer- 
ences trom the facts in evidence, the son, in his 
forgetful and neglectful state, would as surely 
have been struck by a train moving at four miles 
an hour as at the one plaintiffs’ witnesses claim it 
was moving. Making the broad concession, for 
argument’s sake, that the testimony tended to 
show that the defendant was negligent, still there 
was nothing to show that this, of necessity caused 
the injury. On the contrary thereof, the only in- 
ference that can be fairly drawn from the testi- 
mony, is that but for the boy’s neglect to act in a: 
manner suitable to the situation in which he was 
placed, suitable to the dangerous machinery by 
which he was surrounded; that but for his heed- 
lessness, not to say absolute rashness, in failing 
to look and listen for the train, of whose expected 
arrival he was fully aware, the accident would not 
have occurred. That he could have seen the train 
if he had looked; that ne could (have) heard it if 
he had listened is abundantly established, and 
this case in this, its most essential features, re- 
sembles Bell’s case, supra, as well as that of Purl's 
case, 72 Mo. 168, where views were taken of the 
evidence similar to those expressed in the present 
opinion. And it is the duty of the trial court, the 
facts being undisputed, facts which show that, 
conceding defendant’s negligence, yet that not- 
withstanding this, the injury would not have oc- 
curred but for the contributory negligence of the 
party injured, directly tending to produce that 
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injury, to direct the jury to find for the defendant, 
In a word, negligence, and injury as its legitimate 
‘consequence, must both concur, or else the de- 
tendant will not on any legal principles be liable, 
and so the jury in a proper case should be told. 

And it is as much the duty and province of the 
trial court to direct the jury to find a verdict for 
the defendant, where the undisputed facts show 
no legal liability to have been incurred, as it is in 
the province of the jury where there is cenflicting 
evidence—evidence tending to establish the de- 
mand of the plaintiffs and the defense of the de- 
fendant, to return a verdict for either party. This 
is well settled law, both in this State and else- 
where. Harris v. Woody, 9 Mo. 113; Lee v. Da- 
vid, 11 Mo. 114; Alexander y. Harrison, 38 Mo. 
258; Holman v. Railroad Co., 62 Mo. 562; Calla- 
han v. Warne, 40 Mo. 131, and cases cited; Sing- 
leton v. Railroad Co., 41 Mo. 465; Bell’s Case, 
supra; Maher v. Railroad, 64 Mo. 267; Harlan v. 
Railroad, Ib. 480; Fletcher v. Railroad, Ib. 480; 
Zimmerman v. Railroad, 61 Mo. 491; Railroad 
Co. v. Houston, 95 U. 8. 697; Proffatt on Jur. Tr., 
secs. 351, 352, 354, and cases there cited. 

Such a direction to the jury does not usurp their 
province as triers of the facts; does not intermed- 
dle with the facts, but simply pronounces the 
law on the uncontroverted evidence; simply 
asserts the province and prerogative of the court 
to declare the inference which the law itself draws 
from undisputed facts; simply asserts that in 
point of law the evidence introduced by a party 
is insufficient to warrant a verdict in his favor, 
and therefore directs a verdict for the opposite 
party. Morgan v. Durfee, 69 Mo. 469. 

In Callahan’s Case, supra, an action for dam- 
ages for negligence, it was said by Holmes, J.: 
*The cause of action is founded on the alleged 
negligence of the defendants, and the very gist of 
the action is that the negligence of the defend- 
ants caused the accident and produced the injury. 
The burden of proof is on the plaintiffs, and if 
there be no evidence sufficient in law to make out 
a prima facie case on this issue, plaintiff can not 
be entitled to recover.”” And it was then 
ruledthat as no prima facie case of liability 
against the defendants was made out by 
the plaintiffs’ evidence, that the court should 
then have declared the law to the jury. In 
Brown v. European Co., 58 Me. 389, Appleton, C. 
J., said: ‘It would be absurd to send a cause to a 
jury when a verdict, if rendered in favor of a 
plaintiff, would not be permitted to stand” In 
Pleasants v. Fant, 22 Wall. 122, the court thus 
states the rule respecting the point in hand: *‘If 
the court is satisfied that conceding all the infer- 
ences which the jury could justifiably draw from the 
testimony, the evidence is insufficient to warrant 
a verdict for the plaintiff, the court should say so 
to the jury.” In Wilds v. R. R., 24 N. Y. 433, it 
is declared that : ‘‘Cases of negligence form no ex- 
tion to the rule. * * * * No court can be 
guilty of the absurdity of holding that it would 
not be competent for the judge who tried the 





cause, either to non-suit the plaintiff,or direct a 
verdict in his favor, as the ease might have re- 
quired. No legal principle compels him to allow 
a jury torender a merely idle verdict.’”” In Com- 
missioners v. Clark, 94 U. S. 284, Mr. Justice 
Clifford, speaking for the court, said: “Judges 
are no longer required to submit a case to the 
jury, merely because some evidence has been in- 
troduced by the party having the burden of proof, 
unless the evidence be of such a character that it 
would warrant the jury to proceed in finding a 
verdict in favor of the party introducing such ev- 
idence. Decided cases may be found where it is 
held that, if there is a scintilla of evidence in 
support of a case, the judge is bound to leave 
it to the jury, but the modern decisions 
have established a more reasonable rule, to-wit: 
That before the evidence is left to the jury, there 
is, or may be in every case, a preliminary ques- 
tion for the judge, not whether there is literally 
no evidence, but whether there is any upon which 
a jury can properly proceed to find a verdict for 
the party producing it, upon whom the burden of 
proof is imposed.” 

So, alsv, in another case, where the trial court, 
by an instruction, had taken the case from the ju- 
ry and directed a verdict for the defendant, Mr. 
Justice Swayne, delivering the opinion of the 
court, said: ‘It was proper to give the instruc- 
tion, if it were clear the plaintiff could not re- 
cover. It would have been idle to proceed 
further, when such would be the inevitable 
result. The practice is a wise one. It saves 
time and costs; it gives the certainty of applied 
science to the results of judicial investigation; it 
draws clearly the line which separates the prov- 
inces of the judge and jury, and fixes where it 
belongs, the responsibility which should be as- 
sumed by the courts.”” Merchant’s Bank v. State 
Bank, 10 Wall. 637. 

Tested by the light of the authorities cited and 
quoted, as well as by that of obvious reason, the 
instruction commented on should have been given. 

Therefore judgment reversed, but cause not re- 
manded, because plaintiffs, on their own showing, 
had no standing in court. All concur, Norton, 
J., in the result. 
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ment between the covenantor and ‘‘S, and such 
other parties as he may associate with him under 
the name of S & Co.,’’ signed and sealed by the 
covenantor, and signed ‘*S & Co.’’ by the hand of 
S, acting in behalf and by authority of the part- 
nership—to pay to ‘‘the said S & Co., parties of 
the second part,’’ for work to be done by them, 
all those who are partners at the time of the sign- 
ing of the agreement may join. Seymour v. West- 
ern R. Go., U.S. S. C.y Nov. 13, 1882; 5 Morr. 
Trans., 96. 


2. APPELLATE PRACTICE—WRIT OF ERROR. 

Where a judgment affects defendants jointly and not 
severally, and there has heen no summons and 
severance or other equivalent pr¢ ceeding, a writ 
of error by one alone will notlie. Feibelman v. 
Packard, U.S. S. C., Nov. 18, 1882; 5 Morr. 
Trans., 98. 


3. BANKRUPTCY—FIDUCIARY DEBT —DISCHARGE, 

A debt due by a bankrupt as a fiduciary is not dis- 
charged by composition proceedings under the 
amended bankrupt act of 1874, section 5117 of the 
United States Revised Statutes not having been 
repealed thereby. Buyley v. Washington and Lee 
University, U. 8. 8. C., Nov. 6, 1882; 5 Morr. 
Trans., 90. 


4. COMMON CARRIER—INJURY TO PASSENGER ON 

SLEEPING Car. 

1. A passenger, by train of a railroad company, 
traveling in the coach of a sleeping car eompany, 
may properly assume, in the absence of notice to 
the contrary, that the whole train is under one 
management; and in such case, where he sustains 
injury by the negligence of one in the employ of 
the sleeping car company, he may maintain an ac- 
tion against the railroad company. What the ef- 
fect of such notice would be is not determined. 2. 
On proof of injury sustained by a passenger on a 
railroad train, by the fall of a berth in a sleeping 
car, and that the passenger was without fault, a 
presumption arises, in the absence of other proof, 
that the railroad company is liable. Cleveland, 
etc. R. Co. v. Walrath, S. C. Ohio, Nov. 38, 1882; 
3 Ohio L. J., 29. 


5. COMMON CARRIERS—SLEEPING CAR COMPANIES 
NOT INN-KEEPERS—LIABILITY FOR PROPERTY 
STOLEN. 

Action by appellee against appellant to recover the 
value of certain property stolen from his person 
while occupying a berth in one of appellant’s 
sleeping cars. A sleeping car compa.y is not lia- 
ble as an inn-keeper or common éarrier, but it 
impliedly agrees to keep watch over its patrons 
while asleep, and to take reasonable care to pre- 
vent the theft of his goods and money from his 
person. The case of an occupant of a berthin a 
sleeping car is similar to that of the occupant of a 
state room ona steamboat, and it has been held 
that a steamboat company is liable to such ocecu- 
pant, in the absence of negligence or fraud on his 
part, for the value of goods stolen from him during 
the night. It was found by the court that two 
sleeping cars in the train were under the charge 
of one conductor, and that he left the train in the 
night, and for eighty-four miles there was no 
conductor in charge of the cars, and, therefore, 
one conductor had charge of four cars. Each car 
had a porter, but he had duties which were in- 
consistent with his keeping watch over the occu- 
pants. These facts clearly showed negligence on 
the part of the company. Woodruff Sleeping Car 
Co, v. Diehl, 8. C. Ind., Nov. 28, 1882. 





6. CONFLICT OF LAaWS—CONTRACT OF INDEMNITY— 


7 


8 


LEX LOCI AND LEX FORI. 

The defendant in error, also defendant below, exe- 
cuted and delivered, in New York, a bond of in- 
demnfty conditioned to hold harmless and fully 
indemnify the obligee against all loss or damage 
arising from the liability of the latter on an ap- 
peal bond, which he had entered into in Louisi- 
ana, as surety, for a certain railroad company, 
defendant in a judgment rendered against it in the 
courts of that State, and which, being affirmed, 
he was compelled to pay. 2. By the law of New 
York, any written instrument, although under 
seal, was subject to impeachment for want of 
consideration; and a pre-existing liability, entered 
into without request, which was the sole consid- 
eration of the bond of indemnity sued on, was 
insufficient. It was otherwise in Louisiana. 8. 
A suit on the bond ‘having been brought in the 
Circuit Court of the United States for the District 
of Louisiana, it is held, 1. That the question of 
the validity of the bond, as dependent upon the 
sufficiency of its consideration, is not a matter of 
procedure and remedy, to be governed by the lex 
fori, but belongs to the substance of the contract, 
and must be determined by the law of the seat of 
the obligation 2. In every forum a contract is 
governed by the law witha view to which 1t is 
made, because, by the consent of the parties, 
that law becomes a part of their agreement; and 
it is, therefore, to be presumed, in the absence of 
any express declaration or controlling circum- 
stances to the contrary, that the parties had in 
contemplation a law according to which their con- 
tract would be upheld, rather than one by which 
it would be defeated. 3. The obligation of the 
bond of indemnity was either to place funds inthe 
hands of the obligee wherewith to discharge his 
liability when it became fixed by judgment, or to 
refund to him his necessary advances in discharg- 
ing it in the piace where his liability was legally 
solvable; and as this obligation could only be ful- 
filled in Louisiana, it must be governed by the law 
of that State as the lex loci solutionis. Pritchard 
v. Norton. U.S. 8. C., November 18, 1882; 5 Morr. 
Trans., 115. 


. CRIMINAL LAW— FRAUDULENT BOND — DEGREE 

OF SIMILITUDE REQUIRED. 

A bond resembling a United States bond, but unex- 
ecuted, is not an ‘‘obligation or other security’’ 
within the meaning of sec. 5480 R.S., and an in- 
dictment for having it in possession can not be 
sustained under that section. To constitute the 
offense, it is not necessary that the fraudulent 
bond purports to be an obligation of the United 
States, or that the similitude be such as to deceive 
experts or cautious men; it is sufficient that it be 
calculated to deceive .an honest, sensible and un- 
suspecting man of ordinary observation and care, 
dealing with a man supposed to be honest. United 
States v. Willis, U.S. D. C., E. D. Wis.; 15 Chie. 
Leg. N., 107. 


. CRIMINAL LAW — LARCENY OUTSIDE OF THE 

STATE. 

When a person steals goods in another State and 
brings them into this, the person stealing can not 
be indicted and punished here for the crime com- 
mitted in the former State; but the act of bring- 
ing such stolen goods into this State is a new lar- 
ceny, for which the party may be indicted in the 
courts of this State and punished. Worthington 
v. State, S. C. Md., July 11, 1881; Reporters’ 
Advance Sheets, 
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9. DEPOSITIONS—NOTARY PUBLIC—HABEAS COR- 
PUS—REFUSAL OF WITNESS TO TESTIFY BEFORE 
NOTARY—RIGHT TO IMPRISON. ‘ 

The petitioner applying to the Supreme Court for a 
writ of habeas corpus, was imprisoned by the 
notary public in St. Louis for refusing to testify 
and give his deposition before said notary, upon 
the ground that he had previously testified ina 
case where the issues were the same, and that his 
evidence is preserved in a bill of exceptions in the 
same court where his depositions are wanted; 
that he is in good health, and livesin St. Louis, 
and will be able and is willing to be present and 
give testimony personally in court: Held, that the 
petitioner was bound to testify, and that the no- 
tary had authority to commit on his refusal. The 
court refuses to issue the writ, with the observa- 
tion that the oppression and annoyance which wit- 
nesses and suitors who may be summoned to tes- 
tify may be subjected, under the statute which 
confers on notaries and justices of the peace, is a 
matter for the consideration of the legislature; 
and we shall withhold an opinion until it shall 
have come before us. Ex parte Jonn G. Priest, 
8. C. Mo. 


10. EASEMENT—PRESCRIPTION—NON- USER. 

The right of passage-way through an alley-way, 
granted for the benefit of abutting ‘ots, is pre- 
seribed and lost by non-user for ten years. 
Thompson v. Meyers, 8. C. La., 15 Chic. Leg. N., 
112. 

11. EMINENT DOMAIN—PUBLIC USE—DIVERSION. 

Where a building erected on land, expropriated for 
the purpose of a railroad station, is used as such, 
but a private business is carried on in certain 
rooms by one who is an agent of the company, and 
receives his compensation in being allowed the 
use of the rooms, in which, however, freight is 
stored when necessary, it is not sucha diversion 
by the company from the use for which the land 
was expropriated as to authorize an action for 
damages. Hoggart v. Vicksburg, etc. R. VUo., 8. 
C. La., May, 1882, 14 Rep., 689. 


12. EVIDENCE—PRESUMPTION OF DEATH—ABSENCE 

FOR SEVEN YEARS. 

A died intestate, leaving a number of heirs at law; 
his real estate was partitioned, and one of the 
heirs, B, took the estate at the appraised price, 
entering into a recognizance to pay the other heirs 
of A their distributive shares; C, another of A’s 
heirs, became B’s surety. D, the third son of A, 
had died about seven years before the death of A, 
leaving, however, three children surviving him. 
One of these children had been unheard of for 
more than seven years, and administration had 
been granted to her brother E upon her estate on 
the presumption of death. More than twenty 
years after the death of A, this presumed dead 
ebild of D turns up and proceeds against B and C, 
the recognizor and his surety in the partition pro- 
ceeding. Held: Persons who undertake to act 
upon the presumption of death must bear the 
consequences of the failure of that presumption, 
as such a presumption may he successfully rebut- 
ted by proof thatthe person whose death it was 
thus sought to eatablish was 1n full life. Devlin v. 
Commonwealth, 8, C. Pa., Nov. 20, 1883; 13 

« Pittsb. L. J., 148. 


13. EVIDENCE—QUALITY OF GOODS FURNISHED, 
The quality of goods furnished at a given time by 
the plaintiff to the defendant being in question, it 
is competent for the plaintiff to show that the 
quality of like articles furnished at the same time 





by him to another party was good, if such evi- 
dence be followed by evidence that the goods fur- 
nished by him at that time to such other party 
and the goods furnished by him at that time to the 
defendant were of the same kind and quality. 
Ames v. Quinby, U. 8. 8. C., Nov. 18, 1882; 5 
Morr. Trans., 99. 


14. FEDERAL COURTS—FOLLOW STATE PRACTICE— 

NEw TRIALS. 

1. Section 254 of the Code of Civil Procedure of 
Colorado grants as of right, without cause shown, 
one new trial to each party, as it may in turn have 

* a verdict or judgment rendered against it in an 
action of ejectment. 2. The law of the State in 
that respect is binding on the Circuit Court of the 
United States in cases tried in that State. EHqua- 

‘tor Min., etc. Co. v. Hall, U.8.8.C., Nov. 13, 
1882; 5 Morr. Trans., 92. 


15. FEDERAL COURTS—PRACTICE IN SUPREME COURT 

—CERTIFIED QUESTIONS. 

In order to give this court jurisdiction on a certifi- 
cate of division of opinion, the questions certified 
must be of law and not of fact, and only single 
points must be certified up, and not the whole 
case. Weeth v. New England Mortgage sSec’y, U. 
8. 8. C., Nov. 6, 1882; 5 Morr. Trans., 89. 


16. FEDERAL COURTS— REVIEW OF DECISIONS OF 

TERRITORIAL COURTS. 

Where the court of last resortof a territory sets 
aside the findings of an inferior territorial court 
as contrary to the evidence, its decision so doing 
is reviewable here only when a statement of the 
facts in the nature of a special verdict is filed, and 
not when the evidence at largeis set out. Gray v 
Howe, U. 8.8. C., November 18, 1882; 5 Morr. 
Trans., 107. 


17. HUSBAND AND WIFE—VENDOR’S LIEN—LIABIL- 

ITY OF LAND PURCHASED BY MARRIED WOMAN. 

1. Where a married woman, with the consent of 
her husband, buys land and gives her promissory 
notes for part of the purchase-money, and a lien 
is reserved in the deed of conveyance for the pay- 
ment of the notes, such lien may be enforced 
against the land, though the notes be void as 
against the woman personally. [The husband and 
wife went into possession, made permanent im- 
provements, and made payments on tne notes.] 
2. In such case the grantee is not entitled, by rea- 
son of her coverture, to have the sale set aside 
and the purchase-money already paid refunded, 
though consenting to account for rents and prof- 
its, nor will she, or her husband, be allowed for 
permanent improvements erected by them. 3. 
In such case also, iu a State where, by contract, 
interest above the ordinary legal rate may be stip- 
ulated for, such interest may be recovered under 
the vendor’s lien, if agreed to be given in the 
notes for purchase money. Bedford v. Burton, 
U.S.S. C., November 13, 1832; 5 Morr. Trans., 
134. 


18. MORTGAGE—ASSIGNMENT OF NOTE. 

In regard to the assignment of mortgage liens the 
law of Georgia does not differ from the general 
rules of law and equity, and therefore, in that 
State, a transfer by delivery of a promissory note 
payable to bearer and secured by mortgage, car- 
ries with it the mortgage lien, so that the holder 
of thefnote may foreclose the mortgage by suit in 
equity in his own name, aud without making the 
mortgagee a party. Winstead v. Bingham, U. 8. 
c.C.,N. D. Ga., August, 1882; 14 Fed. Rep., 1. 
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19. NEGOTIABLE PAPER — PAYING DRAWEE OF BILL 

OF EXCHANGE—REIMBURSEMENT. 

1. If the drawee of a bill of exchange is without 
funds of the drawer and pays the bill, he is enti- 
tled to be reimbursed by the drawer; and if there 
are several drawers, part of whom are securities 
for the others, all are alike liable to reimburse the 
drawee in the absence of any understanding to the 
contrary. 2. Where a bill of exchange is made 
payable to 8, and at the time of its execution, C 
signs his name on the back, he becomes a party to 
the request upon the drawee to pay the bill; and 
in an action by the drawee to recover the amount 
paid in taking up the bill, C isto be regarded as a 
drawer. Church v. Swope, 8. C. Ohio, Nov. 28, 
1882; 3 Ohio L. J., 261. 


20. PARTNERSHIP— COMPENSATION AS BETWEEN 

PARTNERS—IMPLICATION OF LAW. 

Unless there be an agreement to that effect, no com- 
pensation will be allowed one partner for his ser- 
vices about the partnership business; but the law 
will sometimes imply an agreement, and where 
one partner devotes his time and attention to the 
business, while the other does not, there will be 
an implied agreement to compensate him for such 
services. Sheridan v.Healy, N.Y. Supreme Ct., 15 
Chic. Leg. N., 104. 


21. PRACTICE—SUNDAY LAW—-WRITS RETURNABLE 

ON SUNDAY. , 

Certain writs were made returnable on Sunday, the 
term of court beginning the following Monday. 
Held, that the writs were voidable, and not void, 
and that in such cases an amendment will be 
granted, where it appears that no person will be 
prejudiced thereby. Norton v. Dover, U.S.C 
C., D. N. H., October 31, 1882; 14 Rep. 641. 


22. RAILROAD MORTGAGE — FORECLOSURE— RIGHT 

TO APPEAL. 

Where a decree had been made in a foreclosure suit 
brought by atrustee for creditors against a rail- 
road that the property be sold, that various labor 
and supply claimants be allowed their claims, and 
that the purchasers at the sale should assume the 
payment of the labor and supply claims, it was 
held, 1. That the trustee and those it represented 
were not interested in the result of an appeal 
against the allowance of the labor and supply 
claims, and could not therefore sustain an appeal 
from the decree allowing them. 2. That the pur- 
chasers could not maintain an appeal from the al- 
lowance of less than $5,000 to any of the respective 
claimants, and that as the interests of ‘the claim- 
ants were several and not joint, they could net, by 
being added together, give such purchasers the 
right of appeal. Farmers’ Loan and Trust Co. 
v. Waterman, U.S. 8. C., Nov. 13, 1882; 5 Morr. 
Trans., 139. 


43. SALE—CONDITION PRECEPBENT—DELIVERY,. 
Appellee agreed with one Hart to sell and deliver to 
him at Miller’s station, one car load of wheat, 
payment to be made on delivery. The wheat was 
loaded in a car furnished by Hart, who nailed up 
the car ready for shipment. Hart then said he 
did not have the money for the wheat with him, 
but would obtain it the next day; whereupon ap- 
pellee told him he could not have the wheat until 
it was paid for, to which Hart assented. Without 
the knowledge of the appellee, Hart then procured 
a bill of lading from the railroad company and 
sold the wheat to appellant Sturt. who had no 
notiee of appellee’s claim. Held, appellee’s sale 
to Hart was upon the condition precedent that 
Bart should pay for the wheat on delivery. The 








attempted sale of wheat by Hart did not preclude 
appellee from recovering his property by replevin. 
Evansville, etc. R. Co. v. Erwin, 8. C. Ind., Nov. 
27, 1882. 


24. SPECIFIC PERFORMANCE—STATUTE OF FRAUDS. 
A party contracting to sell and exchange his house 
for the house of another, after fulfilling the con- 
tract on his part, and being let into possesion by 
the other party, can enforce the entire specifie 
performance of the contract, whether the memo- 
randum of sale was a sufticient writing under the 
statute or not. Bigelow v. Armes, U.S. 8. C., 
November 6, 1882; 5 Morr. Trans., 79. 





25. STATUTE OF FRAUDS—CONTRACT FOR INTEREST 

IN LAND. 

Where a vendee of land under articles of agreement 
contracts with a third party that the title shall be 
conveyed to such third party upon consideration 
that the vendee shall share in the profits of a re- 
sale, this is not a contract for an interest in land 
within the meaning of the statute of frauds. Ben- 
jamin v. Zell, 8. C.Pa., October 2, 1882; 12 W. N. 
C., 248. 





RECENT LEGAL LITERATURE. 





BUMP ON FRAUDULENT CONVEYANCES. A Treat- 
ise upon Conveyances made by Debtors to De- 
fraud Creditors, containing references to all the 
eases, both English and American. By Orlando 
F. Bump. Third Edition. Baltimore, Md.. 
1882: Cushings & Bailey. 

This work is too well known to require more at 
our hands than the formal announcement of the 
issue of the third edition. It isa thorough and 
masterly treatise by a specialist who has made an 
extended study of the law of Insolvency in all its 
phases, one of which is exhaustively treated in 
the volume before us. ‘The value of such a work 
can hardly be exaggerated. 


~~ — 
+ 





LAW OF BUILDING AssocIATIONsS. The Law of 
Building Associations, being a ‘Treatise upon 
the Principles of Law Applicable to Mutual 
and Cooperative Building. Homestead, Saving, 
Accumulating, Loan and Fund Associations, 
Benefit Building Societies, ete.,in the United 
States. By G. A. Endlich. Jersey City, N. J., 
1882: F. D. Linn & Co. 

Mr. Endlich’s purpose, as indicated in his pre- 
face, was ‘‘to secure a statement of the entire law 
applicable to Building Associations.*’ This he has 
certainly accomplished with complete success. 
While thus covering a large field, his arrangement 
and treatment of the subject is of the simplest 
and clearest character. There is no trace of con- 
fusion or obscurity in any part of the work; and, 
with the aid of an excellent index, the practi- 
tioner is enabled to turn at once to the law on any 
question which confronts him. 

The mass of the litigation of building associa- 
tions is peculiar in this, that itis against their own 
members, seldom, if ever, against an outsider; 
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and the contracts between the parties to suits are 
as various in form as the notions of the men who 
found the societies and write their constitutions. 
Henee the great value of Mr. Enlich’s work in 
setting forth with such distinctness the relations, 
rights, duties and liabilities between an associa- 
tion and its members, Ist, as members simply, 
and 2nd, when the members become borrowers 
also. There is no work now in the hands of the 
profession which can compare with it in this re- 
spect, and its usefulness will continue as long as 
the associations themselves. 





LAWYER AND CLIENT, or, the Trials and Tri- 
umphs of the Bar. Illustrated by Scenes in the 
Court Room, ete. By L. B. Proctor. New 
York, 1882: 8: S. Peloubet. 

There is no craft, the annals of which are richer 
in material for sketches, stories and anecdotes, 
humorous and witty, pathetic and thrilling, than 
those of the legal profession; and the matter gath- 
ered together in this volume is absorbingly inter- 
esting. The author’s style, unfortunately, is not 
adapted tu do justice to his matter. The constant 
recurrence of stereotyped phrases and the habit- 
ual use of the superlative degree, show a poverty 
of expression or a callow inattention to diction 
that are unavoidably disfiguring. Notwithstaning 
these defects, however, the book is exceedingly 
readable. 
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NOTES. 


——tThe Missouri Bar Association will hold its 
second annual meeting at Sedalia, on Wednes- 
day and Thursday, Dec. 27 and 28. The pro- 
gramme presented is a singularly attractive one, 
and is likely to call out a large attendance. It is 
as follows: Wednesday morning: a—Opening 
address by the President, Henry Hitchcock; 4— 
Nomination and election of members; c—Elec- 
tion of the general council and of the local coun- 
cils; d—Reports of the secretary and treasurer; 
e—Report of the executive committee; f/—Reports 
of standing committees in the following order: 1. 
On Jurisprudence and Law Reform. 2. On Judi- 
cial Administration and Remedial Procedure. 3. 
On Legal Education and Admission to the Bar. 
4. On Commercial Law. 5. On Constitutional 
and International Law. 6. On Inter-State Law. 
7. On Publications. 8. On Grievances. Wednes- 
day afternoon: g—Reports of special committees : 
1. To procure a certificate of Incorporation. h— 
Nomination of officers; i—Reading of the papers 
provided for in section 1 of the by-laws in the 
following order: 1. A paper by Amos M. Thayer, 
of St. Louis, on ‘Jury Trial.”’? 2. A paper by 
Louis Houck, of Cape Girardeau, ‘The Federal 
Courts, why they are overcrowded with Business, 
the Remedy.” 3. A paper by Rufus E. Ander- 





son, of Hannibal, on ‘Professional Courtesy 
among Lawyers.’’ Wednesday night: 4. A paper 
by J. H. Shanklin, of Trenton, on ‘*Homicide.”’ 
5. A paper by John F. Phillips, of Sedalia, on 
“The Best Citizen a Law unto Himself.” 6. A 
paper by F. M. Black, of Kansas City. j—Mis- 
cellaneous business; k—Election of officers. 
Thursday morning: The annual address, by Sey- 
mour D. Thompson, of St. Louis, on ‘*The Failure 
of Law.”’ Thursday afternoon: Unfinished busi- 
ness; New business. 

The executive committee also make the follow- 
ing announcements: , 

‘*Members are requested to register their names as 
soon as convenient after their arrival in the Register 
of the Association, which will be kept by the Secre- 
tary at the place of meeting. 

The attention of members of the Council and Stand- 
ing Committees is called to the provision of By-Law 
Number Seven, by which they are each required to 
meet ‘orn the day preceding each annual meeting, at 
the place where the same is to be held, at such hour as 
their respective chairmen shall appoint.’ 

We are happy to announce that we have perfected 
arrangements with the following railroads by which 
members and applicants for membership and attorneys 
who attend and pay full fare to Sedalia. can return at 
one-third the usual rates, by obtaining proper certifi- 
cates at the place of meeting, viz.: The Missouri Pa- 
cific, the St. Louis, Iron Mountain & Southern; the 
Chicago & Alton, the Wabash, St. Louis & Pacific; 
the St. Louis & San Francisco, the St. Louis, Keokuk 
& North Western, and the Chicage, Burlington & 
Kansas City. J. W. DUNLAP, 

B. B. CAHOON, 
W. H. H. RUSSELL, 
W.C. MARSHALL, | 
Executive Committee. 
JAMES E. WITHROW, Chairman.” 

——Cotton, a former Newgate ordinary, used 
to be present at Middlesex Sessions dinners, and 
achieved great distinction as a dry humorist in 
scenes where eating and drinking, transporting 
aud hanging were shuffled together. One of the 
jokes recorded of this reverend gentleman has 
often been repeated. It was part of his duty to 
say grace, including in it a prayer for the princi- 
pal officials. ‘*Why,’’ he was asked, “do you not 
name the under-sheriffs?”’ ‘I only pray for 
great sinners,’’ was his reply. 

——Phillips, a famous Irish barrister, was once 
in the robing room of an English court, when en- 
tered Adolphus in a state of irritation—at this 
time his business had nearly all fallen into the 
hands of Phillips,—and said to that gentleman: 
“You remind me of three B’s,—Blarney, Bully 
and Bluster.”” ‘*Ah,’’ said Phillips, ‘‘you never 
complained of my bees until they began to suck 
your honey.” 

——A lawyer, explaining the meaning of ‘‘a 
contingent fee” to his client, said: “Ifa lawyer 
loses the case, he gets nothing. If he wins, you 
get nothing.” 

——The qualification of a former judge of the 
Liverpool Insolvent Court was ‘‘that he was noto- 
riously more insolvent than most of the suitors 
who sought relief at his hands.” 
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